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First Phase of the World Summit
on the Information Society

The first of the two phases of the World Summit on the
Information Society (WSIS - see IRIS 2002-2: 3, IRIS
2003-3: 4, IRIS 2003-6: 2 and IRIS 2003-7: 5) took place
from 10 to 12 December 2003 in Geneva.

The objective of the WSIS is to unite governments, the
private business sector, civil society and non-governmen-
tal organizations, in order to build a global Information
Society that must bridge the gap between poor and rich
countries. The goals and proposed initiatives of the WSIS
are incorporated in a Declaration of Principles and Plan of
Action, which were adopted at the Geneva Summit.

Lisanne

Steenmeijer

Institute for
Information Law (IViR)
University of Amsterdam

©® World Summit on the Information Society, Declaration of Principles (WSIS-03/GENEVA/
DOC/0004) and Plan of Action (WSIS-03/GENEVA/DOC/0005) of 12 December 2003, both
available at:
http://merlin.obs.coe.int/redirect.php?id=8841
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© The Broadcasters’ Declaration is available at:
http://merlin.obs.coe.int/redirect.php?id=8862

The Declaration of Principles advocates the creation of
a people-centred, inclusive and development-oriented
Information Society. An essential element in this vision
is the right to freedom of opinion and expression, on the
basis of which everybody should be able to participate in,
and benefit from, the Information Society.

Information and Communication Technologies (ICTs)
provide new opportunities to attain higher levels of
development, as information and communication lead to
knowledge. To get people acquainted with the use of ICTs,
it is not only important that they acquire the necessary
skills and knowledge that is involved in ICTs, but it is
also necessary to protect the users’ privacy, secure the
information on the network and secure the network
itself.

The Plan of Action translates the vision expressed in
the Declaration of Principles into concrete objectives and
action lines. It contains over 140 action items concern-
ing the promotion of ICTs and ways to offer help to coun-
tries, so that the digital divide can be overcome.

Internet governance is one of the main focal points of
the WSIS. Therefore delegates agreed to set up a working
group to investigate and make proposals for action on
the governance of Internet, prior to the second phase of
the Summit.

The media are key actors in the Information Society. A
part of the Summit was dedicated to the World Media
Electronic Forum (WEMF), an event that gathered
together media representatives from all over the world.
Broadcasters meeting at the Forum adopted a Declaration
in which they stressed their vision of and contribution to
the Information Society, laying down their commitment
to freedom of opinion and expression, access to informa-
tion, freedom and pluralism of the media and cultural
diversity.

The second phase of the WSIS will take place in Novem-
ber 2005, in Tunis. =
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European audiovisual sector. Despite our
efforts to ensure the accuracy of the content
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COUNCIL OF EUROPE

European Court of Human Rights:
Case of MiUslim Giindiz v. Turkey

In the case of Miisliim Giindiiz v. Turkey, the European
Court of Human Rights evaluated the necessity of a crimi-
nal conviction on the grounds of inciting the people to
hatred and hostility. The applicant, in his capacity as the
leader of an Islamic sect, during a TV-debate broadcast by
HBB channel, demonstrated a profound dissatisfaction
with contemporary democratic and secular institutions in
Turkey by describing them as “impious”. During the pro-
gramme he also openly called for the introduction of the
sharia. Because of these statements Miisliim Giindiiz was
found guilty by the state security court of incitement to
hatred and hostility on the basis of a distinction based on
religion. He was sentenced to two years’ imprisonment.

In its judgment of 4 December 2003, the European Court
of Human Rights came to the conclusion that this inter-
ference by the Turkish authorities with the applicant’s
right to freedom of expression violated Article 10 of the
Convention. Although the applicant’s conviction was pre-

Dirk Voorhoof
Media Law Section

Sciences Department
Ghent University,
Belgium

© Judgment by the European Court of Human Rights (First Section), Case of MiUslim Giindiiz
v. Turkey, Application no. 35071/97 of 4 D ber 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=32

FR

EUROPEAN UNION

Euro-Mediterranean Ministerial Conference:
Establishment of Euro-Mediterranean Foundation
for the Dialogue of Cultures

At the sixth Euro-Mediterranean Ministerial Confe-
rence, held in Naples on 2 and 3 December 2003, Foreign
Affairs Ministers decided, on the basis of a proposal by
the European Commission, to set up a Euro-Mediter-
ranean Foundation for cultural dialogue. The Conference
was held within the framework of the Euro-Mediter-
ranean Partnership, which was set up in Barcelona in
1995. The Partnership, which includes the EU, its Mem-
ber States and twelve Mediterranean countries, aims to
establish a common Euro-Mediterranean area of peace
and stability, create a free-trade area and promote under-
standing between cultures.

The objective of the Foundation is to promote dialogue
and mutual understanding between cultures and civilisa-
tions in the Euro-Mediterranean region. The Foundation
will be organised in such a way that it can function as a

Eric Idema
Institute for

® Euro-Mediterranean Conference of Ministers of Foreign Affairs (Naples, 2-3 December

2003) Presidency Conclusions, Euromed Report No 71, 5 D ber 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8831

® “Dialogue Between Peoples and Cultures in the Euro-Mediterranean Area”, Report by the
High-Level Advisory Group Established at the Initiative of the President of the European
Commission, Euromed Report No 68, 2 D ber 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8833

EN-FR

Council of the European Union:
Directive on Re-use of Public Sector
Information Adopted

On 17 November 2003, the European Parliament and
the Council adopted the Directive on the re-use of public

scribed by Turkish criminal law and had the protection of
morals and the rights of others as well as the prevention
of disorder or crime as legitimate goals, the Court was not
convinced that the punishment of Miisliim Giindiiz was to
be considered as necessary in a democratic society. The
Court observed that the applicant was invited to partici-
pate in the programme to present the sect and its non-
conformist views, including the notion that democratic
values were incompatible with its conception of Islam.
This topic was the subject of widespread debate in the
Turkish media and concerned an issue of general interest.
The Court once more emphasised that Article 10 of the
Convention also protects information and ideas that
shock, offend and disturb. At the same time, however,
there can be no doubt that expressions propagating, incit-
ing or justifying hatred based on intolerance, including
religious intolerance, do not enjoy the protection of Arti-
cle 10. In the Court’s view, the comments and statements
of Miisliim Giindiiz expressed during the lively television
debate could not be regarded as a call to violence or as
“hate speech” based on religious intolerance. The Court
underlined that merely defending the sharia, without
calling for the use of violence to establish it, cannot be
regarded as “hate speech”. Notwithstanding the margin of
appreciation accorded to the national authorities, the
Court was of the opinion that for the purposes of Article
10 there were insufficient arguments to justify the inter-
ference in the applicant’s right to freedom of expression.
By six votes to one the Court came to the conclusion that
there had been a violation of Article 10. The Turkish
Judge, M. Tiirmen, dissented with the majority of the
Court. He was of the opinion that the statements of
Miislim Giindiiz comprised “hate speech” and were
offensive for the majority of the Turkish people who have
chosen to live in a secular society. =

catalyst for initiatives. A special High-Level Advisory
Group, established at the initiative of the president of
the European Commission, Romano Prodi, has prepared a
report in which it identifies a number of guiding princi-
ples and proposals for action, which should form the
basis of the intercultural dialogue and direct the action
of the Foundation. Among other things, the report
stresses the role of the media in establishing this dia-
logue. It suggests, inter alia, developing courses on cul-
tural diversity in journalism schools and film academies.
It advocates educating the general viewing public by cre-
ating tele-clubs and involving young people in pro-
gramme design. Also, the report wants to encourage the
production and distribution of films from and about the
Mediterranean. With support from the already existing
Euromed Audiovisual Programme, “neighbourhood chan-
nels” should be created to link immigrant populations
with their countries of origin. Also with EU co-funding,
the installation of one or more multilingual unencrypted
television channels on existing satellites should be sup-
ported. Lastly, the report calls for the creation of an
independent media observatory, attached to the Euromed
Foundation.

The Foreign Affairs Ministers at the Naples Conference
have taken note of the report and expressed their sup-
port for launching the Euromed Foundation as soon as
possible, thereby ensuring the necessary financial
resources. m

sector information (for the Commission’s proposal of the
Directive see IRIS 2002-7: 6). The Directive was published
in the Official Journal of the European Union on
31 December 2003.

The European public sector produces information that
has great economic and social value both to individuals

IRIS 2004 - 2
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and to the Internal Market. This information can consti-

tute key input for the development of new digital con-

® Directive 2003/98/EC of the European Parliament and of the Council of 17 November
2003 on the re-use of public sector information, Official Journal of the European Union
L 345/90, 31 December 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8838

DA-DE-EL-EN-ES-FI-FR-IT-NL-PT-SV

European Commission:
Decision on State Financing of Television in France

On 10 December 2003, the European Commission
reached a decision in its investigation regarding the ad
hoc public financial assistance (consisting of investment
grants and capital contributions) granted by the French
government to the public broadcasters France 2 and
France 3, between 1988 and 1994 (see IRIS 1999-8: 5).
The Commission has concluded that the aid is compati-
ble with the common market, given that it was limited
to compensation of the costs incurred by the broad-
casters in the fulfilment of their public service mission
and that no distortion of competition on the commercial
market for advertising could be established.

The case was initiated in 1993, when the private
broadcaster TF1 lodged a complaint with the Commission
against the financing scheme of France 2 and France 3,
alleging, inter alia, that the licence fee and other ad hoc
public financing measures granted to the two broad-

Sabina Gorini
Institute for

© “Public financing of television in France between 1988 and 1994 proportional to the cost

of its public service obligations”, Press Rel of the European Commission IP/03/1686,
10 D ber 2003, available at:

http://merlin.obs.coe.int/redirect.php?id=8843

DE-EN-FR

European Commission: Further Enforcement Action
Concerning Electronic Communications Framework

In December 2003, the European Commission followed
up on the infringement proceedings against those Mem-
ber States that have still not complied with their
obligations to transpose the provisions of the new regu-
latory framework for electronic communications into
their national legislation (see IRIS 2003-10: 5), by

Institute for

® “Electronic C ications: C ion takes further step in enforcement action

against seven Member States”, Press Release of the European Commission IP/03/1750, 17
ber 2003, available at:

http://merlin.obs.coe.int/redirect.php?id=8821

DE-EL-EN-FR-NL-PT

©® Communication from the Commission to the Councnl the European Parllamenl, the Euro-
pean Economic cmd Social Committee and the C tee of the R European Elec-
tronic Communi Regulation and Markets 2003, “Report on the Implementation of
the EU Electronic Communications Regulatory Package”, COM (2003) 715 final, 19 Novem-
ber 2003, available at:

http://merlin.obs.coe.int/redirect.php?id=8824

DE-EN-FR

European Commission: Provisional Agreement
on Media Rights to English Premier League

On 16 December 2003, the European Commission
announced that it had reached provisional agreements
with the Football Association Premier League (FAPL) and
the main UK pay-TV operator BSkyB as regards the media
rights to the UK Premier League.

The Commission commenced its investigation into the
joint selling of media rights to Premier League matches
in June 2001, and in December 2002 sent a Statement of

tent products and services. The general principle of the
Directive is that Member States must ensure that, where
public sector bodies allow the re-use of documents held
by them, these documents shall be re-usable for com-
mercial and non-commercial purposes in accordance with
the conditions set out in the Directive and, where possi-
ble, made available through electronic means. Public sec-
tor bodies may impose conditions for re-use of docu-
ments, preferably through a licence, as long as this is
done on a non-discriminatory basis.

The Member States must transpose the Directive into
their national legislation by 1 July 2005. =

casters constituted illegal State aid. In June 1999, the
Commission was condemned by the Court of First
Instance for failing to reach a decision in this case within
a reasonable period of time. Having already enjoined
France to provide all the information necessary to assess
the nature of the aid in question (see IRIS 1999-3: 4), in
July 1999 the Commission opened a formal investigation
procedure under Article 88(2) EC Treaty in respect of the
ad hoc financing measures, which it considered to be
“new” aid (i.e. introduced after the entry into force of
the Treaty).

As the licence fee, on the other hand, predates the
entry into force of the Treaty, the Commission is
examining this under Article 88(1) EC Treaty, which sets
out the procedure to be followed for “existing” aids. In
accordance with this procedure, the Commission has now
sent a letter to France setting out its preliminary view on
how financing of public broadcasters can be made more
transparent and suggesting safequards to ensure that
State financing does not exceed the cost of the broad-
casters’ public service obligations.

The present decision is in line with the decisions
adopted by the Commission in October 2003 concerning
the financing of public broadcasters in Italy and Portu-
gal (see IRIS 2003-10: 4). =

sending Reasoned Opinions to those Member States. The
infringement proceeding against Spain has been closed,
as Spain has now notified the Commission of its transpo-
sition measures. Those Member States that will not com-
ply with their notification requirements within two
months will be referred to the European Court of Justice.

The Commission also launched infringement proceed-
ings against Belgium, Finland, France, Germany, Greece,
Luxembourg, the Netherlands, Portugal, and Sweden for
failure to notify transposition measures in relation to
the e-Privacy Directive (2002/58/EC). This directive
should have been incorporated into national law by
31 October 2003.

In its Ninth Report on the Implementation of the EU
Electronic Communications Regulatory Package the Com-
mission stressed the importance of full, effective and
timely transposition of the EU legislation in each coun-
try for the proper functioning of the single market as a
whole. =

Objections to the FAPL stating that its selling arrange-
ments were anti-competitive as they eliminated compe-
tition between broadcasters and limited the media
coverage of matches to the detriment of fans (see IRIS
2003-2: 5).

The Commission notes that some improvements
already occurred in the new tendering process for the
rights, which was concluded last summer with the acqui-
sition of the rights once again by BSkyB (which has had
for a number of years exclusive coverage of the matches).
In general, there has been a significant increase in the

4 IRIS 2004 - 2
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number of rights that have been made available. For
instance, the number of matches broadcast live in the UK
will increase from 106 to 138 per season. Also, the rights
for delivery via mobile phones, Internet rights and club
television rights have all been improved.

Sabina Gorini
Institute for

®“C ission reaches provisional agreement with FA Premier League and BSkyB over
football rights”, Press Release of the European Commission IP/03/1748 of 16 December
2003, available at:

http://merlin.obs.coe.int/redirect.php?id=8846

DE-FR-EN-ES-IT-PT

European Commission:
Clearance of Agreements regarding Satellite Pay-TV
Distribution in the Nordic Region

The European Commission has decided to exempt from
the application of EU competition rules, for a period of
5 years, a number of agreements between Canal+ and the
Nordic media and telecoms operator Telenor. The agree-
ments provide for the exclusive satellite distribution via
Canal Digital (Telenor's direct-to-home satellite pay-TV
platform) of the pay-TV premium content channels of
Canal+ Nordic (a subsidiary of Groupe Canal+).

Canal Digital was originally run as a joint venture by
Telenor and Canal+ Nordic (with each party holding 50 %
of the shares). In 2001, Canal+ Nordic sold its entire

Sabina Gorini
Institute for

©® Commission clears deal between Telenor and Canal+ regarding Nordic satellite pay-TV
distribution”, Press Release of the European Commission IP/04/2 of 5 January 2004,
available at:

http://merlin.obs.coe.int/redirect.php?id=8851

DA-DE-EN-FI-FR-SV

European Commission: Infringement Proceedings
regarding Copyright Laws

The European Commission is pursuing infringement
proceedings against a number of Member States for their
failure to implement parts of EU copyright legislation.

As regards the implementation of the Directive on
copyright and related rights in the Information Society
(see IRIS 2003-8: 6), the Commission has now referred to
the European Court of Justice the Member States which
have still not notified it of national transposition mea-
sures (i.e. Belgium, Finland, France, Luxembourg, the
Netherlands, Portugal, Spain, Sweden), as well as the UK
because its national law does not apply to the territory
of Gibraltar. While Ireland also still has to fully imple-
ment the Directive, it was not referred to the Court
because its copyright law, which was adopted on the basis
of an earlier draft of the Directive, substantially complies
with the Directive and requires only minor adjustments.

The Commission has also now opened infringement
proceedings against six Member States relating to their
failure to properly implement into national law the pub-
lic lending right as set out in the Directive on the Rental
and Lending Right and on Certain Related Rights
(92/100/EEC). The Directive provides for the granting of

Sabina Gorini
Institute for

@ “Internal Market: Commission acts to ensure el Member States impl t EU laws”,
Press Release of the European Commission IP/03/1752 of 17 D ber 2003, availabl
at:

http://merlin.obs.coe.int/redirect.php?id=8854

DE-EL-EN-ES-FI-FR-NL-PT-SV

® “Copyright: C ion opens infring procedures against six Member $ over

public lending rights and commercial rental rights”, Press Release of the European Com-
mission IP/04/60 of 16 J y 2004, available at:
http://merlin.obs.coe.int/redirect.php?id=8857

DE-EN-ES-FR-IT-PT

The agreements reached in December will bring further
changes, which will take place in two stages. First of all,
BskyB has agreed, starting from the 2004-2005 season, to
offer to sublicence to another broadcaster up to eight top
Premier League matches per season. Secondly, the FAPL has
agreed to introduce a new system for the sale of the rights,
which will be put into effect when the rights are next ten-
dered in 2006. Under the new system, balanced packages of
matches will be created and it will not be possible for one
broadcaster to buy all the packages. Thus, at least two
broadcasters will have access to the rights to live Premier
League matches. The conduct of the auctions will be moni-
tored jointly by the Commission and the Premier League to
ensure that no potential competitors are excluded.

As a result of these arrangements, free-to-air television
will for the first time have a real opportunity to broad-
cast live Premier league matches. =

shareholding in the joint venture to Telenor. The exclu-
sive distribution agreements were concluded at the time
of the sale so as to ensure the continuity of Canal Digi-
tal’s pay-TV services.

In the form in which they were initially notified, the
agreements raised certain competition concerns. The par-
ties however subsequently agreed to shorten the dura-
tion of their exclusivity and non-compete arrangements,
which led the Commission to adopt a clearance decision.
The Commission came to the conclusion that the benefits
brought about by the agreements significantly out-
weighed their restrictive effects. Indeed the agreements
will in the short-term permit the maintainence of com-
petition with the other existing Nordic satellite pay-TV
operator, MTG/Viasat, while maintaining the possibility
for potential competitors to enter the Nordic pay-TV mar-
ket in the mid and long term. This should ensure that
end-consumers benefit from competitive prices,
enhanced digital pay-TV services and new decoder tech-
nology at a low cost. =

an exclusive right to authors and other rightsholders to
prohibit or authorise the public lending of their works or
other protected subject matter. It however also provides
for the possibility for Member States to replace the exclu-
sive lending right with a remuneration right (at least for
authors) and to even exempt certain establishments from
paying the remuneration. The Commission had already
indicated in a report adopted in 2002, that the applica-
tion of the right varied significantly between Member
States and that some States still had to correctly imple-
ment the Directive (see IRIS 2002-9: 6). It is now taking
action against Ireland, Italy, Spain and Portugal because
the laws of these States exempt all lending establish-
ments from paying remuneration to rightsholders, which
results in the public lending right not being applied at
all. It is also moving against Luxembourg which has
failed to implement the public lending right and against
France, which although it has adopted a law on the right,
has not yet implemented the related implementing
decrees (infringement proceedings have also already
been pursued against Belgium - see IRIS 2002-3: 5).

The Commission has also opened a separate infringe-
ment procedure against Portugal relating to its imple-
mentation of the commercial rental right. Portugal has
added video producers to the exhaustive list of rights-
holders prescribed by the Directive (which explicitly
refers to “the producer of the first fixation” of films) and
the Commission believes that “the Portuguese law intro-
duces an element which is likely to interfere with the
objective of harmonisation pursued by the Directive”.

Finally, the Commission has asked the Court of Justice
to impose a fine on Ireland for its failure to comply with
the Court’s judgment of 19 March 2002 requiring it to
ratify the 1971 Paris Act (see IRIS 2003-8: 6). »

IRIS 2004 - 2
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European Commission: Second Evaluation Report
on Protection of Minors and Human Dignity

On 12 December 2003 the European Commission
adopted its second evaluation report on the application
of the Council Recommendation on the protection of
minors and human dignity of 24 September 1998 (see
IRIS 1998-10: 5). The Recommendation calls for the
establishment, through cooperation between all the par-
ties concerned (industry, public authorities, consumers)
of national self-regulatory frameworks aimed at enhanc-
ing the protection of minors and human dignity in the
broadcasting and Internet sectors, as a supplement to
the relevant regulatory frameworks.

The first evaluation report, adopted by the Commission
in 2001, showed that the Recommendation was already
being implemented quite successfully (see IRIS 2001-5:
4). The second report now looks at what progress has
been made since 2000, based on the replies given by the
Member States and the accession countries to a ques-
tionnaire prepared by the Commission.

Sabina Gorini
Institute for

® Second evaluation report from the Commission to the Council and the European Parlia-
ment on the application of C il R lation of 24 September 1998 concerning the
protection of minors and human dignity, COM (2003) 776 final, Brussels, 12 December
2003, available at:

http://merlin.obs.coe.int/redirect.php?id=8866
DA-DE-EL-EN-ES-FI-FR-IT-NL-PT-SV

European Commission:
Positive Impact of E-commerce Directive

A report published recently by the European Commis-
sion on the application of the “E-Commerce Directive”
(Directive 2001/31/EC - see IRIS 2000-5: 3) points to the
success of the Directive in providing a sound legal frame-
work for information society services in the Internal
Market, creating the conditions for e-commerce to take
off in the EU. Although currently e-commerce represents
only a small part of retail sales in Europe, it is expected
to grow significantly in the coming years.

The report outlines the current state of transposition of
the Directive and analyses how its various provisions are
being applied in the Member States. A list of all national
measures transposing the Directive is included in an annex
to the report (only three Member States still have to imple-
ment the Directive: France, the Netherlands and Portugal).

Eric Idema
Institute for

® “First Report on the application of Directive 2000/31/EC of the European Parliament and
of the Council of 8 June 2000 on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market (Directive on electronic commerce)”,
Report from the C to the Europ Parli the Council and the European Eco-
nomic and Social Committee, COM (2003) 702 final, 21 N ber 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8867

DA-DE-EL-EN-ES-FI-FR-IT-NL-PT-SV

ARTICLE 19

New Declaration by Specialised Mandates
for Freedom of Expression

Facilitated by ARTICLE 19 - Global Campaign for Free
Expression, the specialised mandates for promoting free-
dom of expression of three international organisations,
viz. the United Nations Special Rapporteur on Freedom of
Opinion and Expression, the Organization for Security
and Co-operation in Europe Representative on Freedom
of the Media, and the Organization of American States

Despite the fact that the application of the Recom-
mendation by the Member States and the accession coun-
tries is still heterogeneous, the report indicates that the
developments are on the whole, positive. There has been
a significant increase in the number of codes of conduct
and hotlines and in most Member States campaigns have
been launched to encourage safer use of the Internet.
The report notes, however, that the measures concerning
the protection of minors in the accession countries
appear to be “less far reaching” than in the Member
States. Also, measures relating to UMTS and chat groups
are “still quite abstract or left to self-requlation” in the
majority of Member States and accession countries.

As regards broadcasting, the report notes that
although self- or co-regulation is still less developed in
this sector than for the Internet, existing systems appear
to be working well. The involvement of consumer asso-
ciations and other interested parties in the elaboration
of codes of conduct and other self-regulatory initiatives
should however be improved.

In light of the new challenges brought by technological
developments and on the basis of the input received
during the public consultation concerning the Television
without Frontiers Directive (see IRIS 2004-1: 6), the Com-
mission intends to propose an update of the Recommen-
dation during the first quarter of 2004. The update could
cover the following issues: the right of reply (as a first
step towards a right of reply applicable to all media);
media literacy; measures against discrimination on the
grounds of race, sex or nationality in all online media; and
harmonisation of descriptive symbols for the purposes of
rating (although the rating of programmes should con-
tinue to be carried out at Member State level) =

The report concludes that a revision of the Directive
would, at this stage, be premature but that the frequent
new developments in e-commerce require active moni-
toring by the Commission of the application of the Direc-
tive. In this regard, the notification system of Directive
98/34/EC, which obliges Member States to notify draft
requlations governing on-line services (see IRIS 1998-8:
3 and IRIS 1998-1: 3), will play an important role in
ensuring that no national rules incompatible with the
Directive are adopted (recently the Council has also
approved the accession of the EU to the Council of
Europe’s Convention on information and legal co-opera-
tion concerning “Information Society Services”, which is
modelled on the current EU notification system). The
Commission will furthermore concentrate on: improving
administrative co-operation between Member States; col-
lecting information on how the Directive works in prac-
tice; raising awareness among business and citizens;
monitoring policy developments in order to identify pos-
sible needs for additional Community action; and
strengthening international co-operation in order to
develop international rules on matters such as the
liability of Internet intermediaries and the procedures for
removing illegal content. =

Special Rapporteur on Freedom of Expression, recently
adopted a joint declaration. It addresses three broad
themes: requlation of the media; restrictions on
journalists and the investigation of corruption.
Concerning the first of these, the Joint Declaration
states that all public bodies exercising formal regulatory
powers over the media should be insulated from political,
financial and other types of interference. Qualitative dif-
ferences between various sectors of the media (e.g. print,
broadcasting and (particularly, owing to its “very special
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@ Joint Declaration by the UN Special Rapporteur on Fr

features”) the Internet) should be given due considera-
tion in regulatory matters. As regards broadcasting, the
allocation of frequencies ought to be democratic in cha-
racter and guarantee “equitable opportunity of access”.
Furthermore, broadcasters should not be subjected to
additional registration requirements over and above the
requirement to obtain a broadcasting licence. The practice
of obliging media outlets by law to carry messages from
political figures is criticised and the problematic nature of
content restrictions is also highlighted.

The second section opposes licensing and registration
requirements for individual journalists, as well as legal
restrictions on who may practise journalism. It is stated

of Opinion and Expr

the OSCE Representative on Freedom of the Media and the OAS Special Rapporteur on

Freedom of Expression, 18 D

ber 2003, available at:

http://merlin.obs.coe.int/redirect.php?id=8864

NATIONAL

CH - New Federal Law on Digital Signatures

Adopted

Oliver Sidler
Medialex

Electronic signatures are to be placed on an equal
footing with handwritten signatures. Accordingly, in
future, it will be possible to conclude contracts for which
the law requires a handwritten signature via the elec-
tronic media. On 2 December 2003 the Swiss Federal
Assembly passed the Bundesgesetz iiber die elektronische
Signatur (the Electronic Signatures Act), which is due to
come into force in early 2005.

The new law is intended to replace the Verordnung iiber
Dienste der elektronischen Zertifizierung (Decree on Elec-
tronic Certification Services), which has applied since
1 May 2000. This decree formed the basis for the volun-
tary recognition of suppliers of certification services.
Certification services consist of the generation of private
keys and the administration of generally accessible pub-
lic keys (certificates). A document signed in accordance
with the certification services decree does not, however,

® Bundesgesetz iiber Zertifizierungsdienste im Bereich der elektronischen Signatur (Bun-
desgesetz iiber die elektronische Signatur, ZertES) (Federal Act on Certification Services in
the Area of Electronic Signatures, Electronic Signatures Act) of 19 December 2003, avail-

able at:

http://merlin.obs.coe.int/redirect.php?id=8766 (DE)
http://merlin.obs.coe.int/redirect.php?id=8767 (FR)

DE-FR-IT

DE - Is the Confiscation of Advertising
Revenue Unconstitutional?

In an interlocutory judgment of 13 November 2003 the
Berlin Verwaltungsgericht (Administrative Court) held, in
proceedings concerning the confiscation of advertising
revenue derived from impugned television programmes,
that section 63, paragraph 3 of the Medienstaatsvertrag
Berlin-Brandenburg (the Berlin-Brandenburg Agreement
on the Media - MstV) was unconstitutional.

The subject of the statement of facts on which the deci-
sion was based was a television broadcaster’s contribu-
tions to a programme in which unannounced visitors rang
on people’s doorbells at night. The occupiers of the house
were addressed by name and filmed as they opened their

that accreditation schemes are only appropriate where
necessary to grant privileged access to certain places
and/or events. Moreover, a number of criteria should
apply: such systems should be overseen by independent
bodies; decisions should be implemented through fair and
transparent processes and be based on clear and non-dis-
criminatory criteria which have been published in advance.

The third section states that media workers involved in
the investigation of corruption or wrongdoing “should
not be targeted for legal or other harassment” and that
investigative journalists should receive appropriate
backing from media owners.

This Joint Declaration is not the first of its kind; pre-
vious such declarations were issued in 1999 (on a wide
range of themes), 2000 (on censorship by killing and
defamation), 2001 (on countering terror; broadcasting,
and the Internet) and 2002 (on freedom of expression
and the administration of justice; commercialisation and
freedom of expression, and criminal defamation). A Joint
Statement on Racism and the Media was also issued by
the three specialised mandates in advance of the UN
World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance in Durban in 2001
(see IRIS 2002-1: 3). =

currently satisfy the requirements of the law of obliga-
tions concerning documents in writing.

In future, with the introduction of the new law and the
change in the law of obligations associated with it, elec-
tronic signatures will have the same legal status as hand-
written ones if the electronic signature is based on a cer-
tificate from a recognised supplier of certification
services. This will make it possible to use the electronic
media to conclude contracts for which a traditional hand-
written signature has been necessary up until now.

The Electronic Signatures Act sets the conditions for
the recognition of suppliers of certification services as
well as establishing their liability. In the event of a
claim, however, signature key holders are required only
to demonstrate convincingly (not prove) that they have
kept the key in such a way that use by an unauthorised
third party can be ruled out. Persons who fail to take suf-
ficient care with their key are liable for damage caused
by third parties who have relied on the valid certificate.

The new law is limited for the most part to questions
of e-commerce. However, it also lays a legal foundation
for electronic communications with the authorities (or e-
government) in the private law field, with the result for
instance that in future it will be possible to communicate
electronically with the register of companies. Details will
be settled by the cabinet in a decree. =

door. In a decision of 27 June 2003, the director of the
relevant regulatory body, the Landesmedienanstalt Berlin-
Brandenburg (the Berlin-Brandenburg Regional Media
Authority - MABB), prohibited certain transmissions on
grounds of violations of personality rights and asked the
broadcaster to provide the necessary information for the
transfer of the advertising revenue obtained through the
programme. In its complaint, the broadcaster objected,
among other things, to the request for information.
Under section 63, paragraph 3, first sentence of the
MStV, broadcasters can be instructed to transfer fees
obtained through advertising in connection with the
impugned programme to the Regional Media Authority.
According to the second sentence of this section, the
broadcaster is required to provide the regulatory body
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with the necessary details for this purpose. The Court
held that section 63, paragraph 3 of the MStV was
unconstitutional because it breached the provisions on
concurrent legislation in Article 74, paragraph 1.1 and
Article 72, paragraph 1 of the Basic Law. By dealing with
the confiscation of property in the relevant federal laws,

® Judgment of the VG Berlin (Berlin Administrative Court) of 13 November 2003, Case no.

VG 27 A 9.03
DE

DE - Decision on the Transmission of Musical Pieces

Yvonne Wildschiitz
Institute of European
Media Law (EMR)
Saarbriicken / Brussels

® Oberverwaltungsgericht Kéln (Colog

7 October 2003
DE

In a decision of 7 October 2003 the Cologne Oberver-
waltungsgericht (Administrative Court of Appeal) dis-
missed a complaint concerning the transmission of pieces
of music by public radio broadcasters.

The Court found that artists do not have any basic
right to have musical pieces interpreted, composed or
arranged by them broadcast on the radio.

The plaintiff, who plays light music, had already sent
the broadcasting company, Westdeutscher Rundfunk
(WDR), several long-playing records and compact discs
for their review, but none of her music had yet been
broadcast. She took legal proceedings against WDR on
this ground, claiming that, as a public broadcasting com-
pany, WDR had a duty to have a balanced programme
schedule and it should not just consider “major” produc-
tion companies. Consequently, WDR should play her
music and make the requisite broadcasting time available.

Section 5, paragraph 4, no. 1 of the Law on West-
deutscher Rundfunk-Cologne provides that the diversity
of existing opinions and ideological, political, scientific
and artistic trends must find the broadest and fullest
possible expression in the full range of the company’s
programmes. The Court could not find, however, that this
provision gave individual artists such as the plaintiff a
subjective right to the transmission of their music or to
a flawless decision on the part of the WDR. The freedom
of broadcasting guaranteed by Article 5, paragraph 1,
second sentence of the Basic Law required that broad-
casting companies should be controlled just as little as

Admin;

ative Court of Appeal), decision of

DE - Allocation of Broadcasting Time for Terrestrial
Programmes Must Not Depend on Cable Capacities

Ingo Beckendorf
Institute of European
Media Law (EMR)
Saarbriicken / Brussels

The relevant regional requlatory body, the Landes-
medienanstalt Berlin-Brandenburg (Berlin-Brandenburg
Regional Media Authority - MABB), must make a fresh
decision over the allocation of broadcasting time to the
Berlin TV company, Fernsehen aus Berlin GmbH (FAB). In
a judgment of 13 November 2003 the Berlin Verwaltungs-
gericht (Administrative Court - VG) set aside the MABB's
initial decision and instructed it to make a fresh deci-
sion, in which it was to take account of the Adminis-
trative Court’s interpretation of the law.

The FAB had applied for a seven-year extension of its
broadcasting permit for the terrestrial transmission of its
programmes 24 hours a day. The MABB decided, however,
to grant the seven-year permit only for the twelve hours

the federation had made exclusive use of its concurrent
right to legislate in this area, with the result that there
was no scope for any further-reaching provision at Land
level - such as that of section 63, paragraph 3 of the
MstV. In the case both of section 63, paragraph 3 of the
MstV and of the federal regulations, what was at issue
was the confiscation of items obtained by means of ille-
gal conduct. In both cases, these were measures which
could be situated in the criminal law field. As to the
question whether section 63, paragraph 3 was in confor-
mity with the Basic Law, that would depend on the final
ruling, as the disputed decisions of the MABB were law-
ful in all other respects. Consequently, in its interlocu-
tory judgment, the Court stated its intention to stay the
proceedings and refer the matter to the Bundesverfas-
sungsgericht (Federal Constitutional Court). =

the State by individual industrial groups and that they
should record and convey the diversity of issues and
opinions which played a role in society as a whole. This
meant that broadcasting companies had a responsibility
towards the general public and that was precisely why its
programming principles should not favour any particular
group of people. Accordingly, the right to have particu-
lar works played could not be derived from the law.

Equally, the fundamental right to artistic freedom
enshrined in Article 5, paragraph 3 of the Basic Law did
not give the plaintiff the right to demand that WDR broad-
cast her music or take flawless decisions. While artistic
freedom does cover the dissemination of works of art to
third parties as well as their creation, that does not imply
a right to demand or even to cause the State or private
media companies to disseminate such works. Distribution
activities are covered by artistic freedom in the sense that
such activities may not be prevented. Neither can any
other conclusion be drawn from the plaintiff’s arqgument
that, as a public broadcaster, the defendant is a state
authority. As the legal person entitled to exercise the fun-
damental rights guaranteed by Article 5, paragraph 1, sec-
ond sentence of the Basic Law, the broadcasting company
stands in the opposite camp to the State.

The court did not believe that the plaintiff could rely
on her objection that as a result of its widespread impact
as a mass medium, radio was by far the most important
sphere of influence for the activities of artists who made
music. The plaintiff’s artistic communication rights were
not unattainable. The fact that she had no right to force
the WDR to broadcast her music did not mean that it was
entirely out of the question that it might be played on
its programmes. There were also many other public
broadcasters and private media available to her. =

from noon to midnight each day. For the rest of the day
the permit would be extended only on a yearly basis and
would depend on the capacity of the Berlin cable net-
work. The Berlin cable network was already at full capa-
city and so a 24-hour permit for FAB was out of the ques-
tion. Other applicants also had to be given a chance of
obtaining a broadcasting slot at a suitable time.

The Administrative Court could not agree with the
MABB. The Court saw no basis under existing legislation to
determine the extension of broadcasting permits for ter-
restrial services according to the availability of places on
the cable network. The law set much more store by the
availability of capacity for “appropriate programmes” or
“the selection criteria best suited to the existing capa-
city”. Since, however, the law made a clear distinction
between terrestrial broadcasting and cable broadcasting, it
was only relevant to the decision in the FAB's case whether
there was sufficient terrestrial broadcasting capacity. This

® Verwaltungsgericht Berlin (Berlin Administrative Court), judgment of 13 N ber 2003, . .

Case no. VG 27 A 125.02 was unquestionably the case and so the arguments raised
DE by the MABB were not legally justifiable. =
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DE - Discussion on Broadcasting Time
for Independent Third Parties, Part 1

Michael Knopp /
Alexander Scheuer
Institute of European
Media Law (EMR)
Saarbriicken / Brussels

The entry into force on 1 January 1997 of the Rund-
funkstaatsvertrag (the Agreement between the Federal
States on Broadcasting - RstV), in the form of its third
amendment, introduced new rules on the protection of
diversity of opinion into Germany’s broadcasting regula-
tions. Part of this series of standards was a measure to
attribute broadcasting time to third parties as a means of
ensuring diversity (see IRIS 1997-2: 13 and IRIS 1997-3:
13). These so-called third parties are required to be
totally independent of the main programme organiser.
Under section 31, paragraphs 1 and 3 of the RstV, the
makers of the window programme must be editorially
independent from those of the main programme. The
cause of the current administrative disputes is the
renewed licensing of third-party suppliers in Rhineland-
Palatinate and Lower Saxony, against which the defeated
co-applicant, Focus TV Produktions GmbH (Focus TV), has
objected.

Just recently, the Rhineland-Palatinate Oberverwal-
tungsgericht (Administrative Court of Appeal - OVG) has
given two decisions on applications for temporary relief,
in which, in considering the question of the independence
of the Development Company for Television Programs
(DCTP) from the broadcaster, SAT 1, the Court gave more
thorough consideration to the meaning of the concept of
programme organiser. In connection with this case, it said
that it might be plausible to argue that mere formal cri-

@ Decisions of the Oberverwaltungsgericht Rheinland-Pfalz (Rhineland-Palatinate Admin-
istrative Court of Appeal - OVG) of 6 November 2003, Cases nos. 2 B 11372/03.0VG and

2 B 11374/03.0VG

DE - Discussion on Broadcasting Time
for Independent Third Parties, Part 2

Jan Peter MiiRig
Kaiserslautern

In a decision of 15 December 2003 the Lower Saxony
Oberverwaltungsgericht (Administrative Court of Appeal -
0VG) also dismissed the appeal by the production com-
pany, Focus TV Produktions GmbH (Focus TV), against the
first instance decision by the Hannover Administrative
Court. Focus TV had lodged an application for temporary
relief from the decision to award its competitor, the
Development Company for Television Programs (DCTP), a
licence as an independent third party for programmes
broadcast by RTL Television (see IRIS 2004-2: 9, supra).

The application for the re-establishment of the suspen-
sive effect of the objection against the licensing of the
DCTP was unsuccessful. The OVG dismissed it as ill-founded.
The relevant regulatory body, the Lower Saxony Regional
Media Authority, had merely satisfied the purely formal
requirements regarding reasons set out in section 80, para-
graph 3, first sentence of the Verwaltungsgerichtsordnung
(Administrative Courts Act - /wG0). It had arqgued in its
decision that it would be contrary to the public right to the

® Lower Saxony Oberverwaltungsgericht (Administrative Court of Appeal), decision of
15 December 2003, case no. 10 ME 108/03

DE - Common Stance of the Regional Media
Authorities for the Stockholm Follow-Up Conference

At its meeting of 27 January 2004 the Conference of
Directors of the Regional Media Authorities (Direktorkon-
ferenz der Landesmedienanstalten — DLM) adopted a com-
mon stance for two international conferences in May
2004 and the year 2006, during which the broadcasting

teria such as being a licence holder might not be enough
to judge whether a company was a programme organiser.
Much more consideration had to be given to the material
criterion of responsibility for programme making. It was
not possible, at least where radio programmes which were
the result of joint activities were concerned, to establish
exactly where this responsibility lay without some further
investigation. The organiser should at any rate be in
charge of programme-making itself. In one of the decisive
cases (2 B 11374/03.0VG), the DCTP had not actively made
programmes itself but left this to Spiegel TV GmbH (its co-
operation partner), giving it complete editorial indepen-
dence. Actual programmes seemed to the Administrative
Court of Appeal to raise doubts about the DCTP's status as
a programme organiser. However, it was prepared to accept
that the co-operation agreement between the DCTP and
Spiegel TV GmbH might have conferred the requisite
organising role on the DCTP if it had reserved final deci-
sions on programming for the DCTP according to the
so-called editor’s principle. This was, however, yet to be
decided in the main proceedings.

In the other case (2 B 11372/03.0VG), the DCTP had
pieced together its third-party broadcasting time from
various cultural contributions, which it itself had not
made. In this case however, unlike that of the co-opera-
tion with Spiegel TV, the OVG allowed the benefit of the
doubt as to the actual responsibility for programme con-
tent to play in favour of the DCTP. This would apply so
long as no more precise proof arose concerning the inter-
nal decision-making processes between the DCTP and its
co-operation partners, making it clear that the DCTP was
no more than a “clearing house”.

As a result, the Rhineland-Palatinate LPR’s licensing
decisions still stood. The Administrative Court of Appeal
said that in the main proceedings, there could be scope
to look into the questions raised by Focus TV concerning
the DCTP’s independence. It was argued that under con-
centration law, there was a dependent relationship
between the licence holder and the holder of a licence for
the broadcast of nationwide television, RTL Television
GmbH. =

protection of the diversity of opinion if an objection by a
competitor had suspensive effect. Furthermore, the imme-
diate execution of the decision had had to be ordered in the
interests of the window programme organiser, whose live-
lihood may otherwise have been threatened. There had
also been a threat to its independence, for if it had not
been licensed as an independent third party within the
meaning of section 31 of the RstV, then it would have
relied on the programming decisions of the main pro-
gramme organiser. The OVG did not examine the substan-
tive merits of this reasoning, as there was no provision for
this in section 80, paragraph 3, first sentence of the VwGO.

In the Court’s opinion, the question as to who should
be held liable under sections 31, paragraph 3 and 28 of
the RstV, owing to the complex company law participa-
tion structures of Spiegel TV, which provides some of the
material broadcast by DCTP, required some clarification in
the main proceedings. It was also left until the main pro-
ceedings to examine the question of whether the supplier
of a substantial share of the broadcasting time of a win-
dow programme organiser could be regarded in itself as
an organiser within the meaning of section 31 paragraph
3 of the RStV. The varying choice of words in section 31
of the RStV would tend, however, to argue against such
an interpretation. =

frequencies currently being used, among other things,
for analogue terrestrial television are due to be reallo-
cated.

The working party given the task of elaborating a com-
mon German stance under the chairmanship of the
Federal Ministry of the Economy and Employment had
agreed on its conclusions in December 2003. In its report
the DLM emphasises the importance of digital radio.
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©® DLM press rel

Accordingly, in the new provision to be made for a
second coverage area for DAB (Digital Audio Broadcast-
ing), nationwide radio programme services will have to be

bl
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http://merlin.obs.coe.int/redirect.php?id=8860

DE - Media Concentration Report Published

Carmen Palzer
Institute of European
Media Law (EMR)
Saarbriicken / Brussels

On 9 December 2003, the Regional Media Authorities
published the second report on media concentration by
the Kommission zur Ermittlung der Konzentration im
Medienbereich (Media Concentration Commission - KEK).
Under section 26 of the Rundfunkstaatsvertrag (the Agree-
ment between the Federal States on Broadcasting - RStV),
a report of this kind must be published every three years.

Section 26, paragraph 6 of the RStV provides that the
report must contain, in particular, comments concerning
the integration between television and other media-
related markets (e.g. broadcasting rights or the markets
in technical and administrative services for digital and
pay TV), horizontal integration between broadcasters in
different transmission areas and international integra-
tion in the media field. This covers both the description
of the relationships between broadcasters under com-
pany law and their vertical and diagonal integration with
other media markets. The report also gives an opinion on
the rules on the protection of diversity of opinion con-
tained in the RStV and makes suggestions as to how these
rules might be reformed. Over and above this, the inves-
tigation extends to the European Union's role in the field
of media concentration, along with the development of
regulations on media concentration in the USA, Great
Britain, Italy and Switzerland.

The title of the report, “Protecting Diversity of
Opinion at Times of Radical Change”, relates as much to
the technical revolution to be expected as a result of the
changeover from analogue to digital broadcasting tech-
nology as to changes in the economic environment, par-

® Second Report on Media Concentration, 2003: Protecting Diversity of Opinion at Times
of Radical Change, available at:
http://merlin.obs.coe.int/redirect.php?id=8849

DE - TV Programme Criticised

Peter Strothmann
Institut of European
Media Law (EMR)
Saarbriicken / Brussels

On 27 January 2004 the Conference of Directors of the
Regional Media Authorities (DLM) dealt with questions
concerning the acceptability of a so-called survival show
(“Ich bin ein Star — Holt mich hier raus!” “I'm a Celebrity —
Get Me Out of Here!”), in which “celebrities” were put in a
camp in the jungle and required to perform certain
unpleasant tasks. Viewers voted to decide who was to leave
the camp and be eliminated from the competition. Imme-
diately broadcasting of the show started, the Regional
Media Authorities had asked the Kommission fiir Jugend-
medienschutz (Commission for the Protection of Youth in

bl
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ES - Amendment of Several Provisions Relating
to Media Law

On 30 December 2003, the Spanish Parliament
approved the Ley de Medidas fiscales, administrativas y

taken into account and the capacity for nationwide data
services will have to be catered for. The DLM believes that
in the new provision to be made for the third coverage
area for DAB, the supply structures should be arranged in
such a way that regional and local broadcasters in Ger-
many’s federal States will be readily able to switch over
to DAB and make economic progress in this area. It was
important for the country as a whole for a consistent and
workable proposal to be made for the allocation of fre-
quencies for terrestrial digital television (Digital Video
Broadcasting-Terrestrial, DVB-T) and terrestrial digital
radio (DAB-T), taking account of all the supply areas
declared by the regions. =

ticularly the challenges brought about by the current
economic downturn in the media markets. The period
during which the report was being drawn up saw the col-
lapse of the Kirch media group, which the KEK believes
to have had some influence on media developments —
albeit not yet having caused any decisive horizontal
deconcentration in the area of nationwide private televi-
sion. Although two new market players had appeared in
the shape of Haim Saban and the Permira Investment
Group, the presence of the RTL Group and ProSiebenSat1
Media inc. meant that, as before, two private operators
with high audience figures taken together with the pub-
lic-service broadcasters accounted for more than 90 % of
the total television audience in Germany.

In the KEK's opinion, the audience ratings model, which
is used in Germany to determine the power of a com-
pany’s or a consortium’s opinion, has basically stood the
test of time. The RstV has adopted the audience ratings
criterion, which weighs heavily in favour of journalistic
competition, as the main indication of a dominant power
of opinion. The presence of a company in related media
markets is also regarded as a factor that brings competi-
tion law into play. That is why the report extends beyond
actual television markets to related markets as well.

Alongside its main reporting task, the report attributes
to itself a warning role. It says that it has become clear
that only economically powerful operating groups can be
expected to provide a range of programmes capable of
winning through and that it is possible that the change
in the participating and controlling rights of established
television broadcasters will give rise to lasting changes
on the whole broadcasting scene. As a result of the
diverse links between the various media sectors and their
related markets, a thorough general investigation may be
the only way of countering the threats to diversity of
opinion. =

the Media - KIM, see IRIS 2002-9: 15) to investigate the
programme. At its meeting of 21 January 2004, the KIM
came to the conclusion that despite reservations concern-
ing its content, the programme was questionable where it
came to matters of protecting minors and human dignity,
but legally admissible nonetheless. The DLM argued, how-
ever, that in future, the self-requlatory organisation, Frei-
willige Selbstkontrolle Fernsehen (Voluntary Self-Regulatory
Authority for Television - ESF, see IRIS 2003-7: 8) should
assume more responsibility. The FSF should not just
examine media law questions along the lines of the self-
regulation intended by the legislator, but also discuss ques-
tions such as programming ethics with broadcasters. The
DLM reminded the FSF of its responsibility to society, par-
ticularly in view of the fact that plans for programmes
adopting the same format had already been announced. =

del orden social (Act 62/2003, on Taxation, Administra-
tive Provisions and Social Affairs), which partially
amends some existing norms relating to media law.

An Act on taxation, administrative provisions and
social affairs (hereinafter referred to as “Special

10
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Measures Act”) is approved each year, together with the
Budget Act (see also IRIS 2003-2: 8 and IRIS 2000-2: 13).
The main objective of the Special Measures Act is to
introduce amendments in existing provisions, thus acting
as a “container” of amendments. For example, this year’s
Special Measures Act amends more than thirty different
Acts, including the following:

Act 41/1995, on Local Terrestrial TV

The “Special Measures Act” of 2002 established that
Local Terrestrial TV had to be broadcast using only digi-
tal technology. However, the “Special Measures Act” of
2003 has established that those entities which are
awarded a concession for the provision of Local Terres-
trial TV services may ask for a two-year moratorium.
During that period, they may be allowed to broadcast
using analogue technology. The Special Measures Act of
2003 allows the Government to modify the term of the
moratorium, so it can duly take into account the pace of
the implementation of digital TV in Spain.

Act 10/1988, on Private Television

Alberto
Pérez Gémez The new amendments of this Act deal mainly with
Entidad Publica | limits to ownership in terrestrial TV concessionaires.
Empresarial RED.ES Currently, an undertaking that has more than 5 % of
® Disposicién Adicional Trigésima [Oblig de progr: limitaciones a la
emisién en cadena de servicios de televisién], Trigésima Primera [modificacién de la Ley
41/1995, de Televisién Local Por Ondas Terrestres], Trigésima Segunda [modificacién de

la Ley 10/1988, de Televisién Privada] y Cuadragésimo Cuarta [Conversién a la tecnologia
ligital de las as de rad:odlfusnon sonora] de la Ley 62/2003, de 30 de diciembre,
de didas fi: istrativas y del orden social, B.O.E. n. 313, 31.12.2003, pp.
46874 y ss. (Additional Provisions: Thirtieth [Obligations related to programming and lim-
its to networking agreements], Thirty-First [amendment of the Act 41/1995, on Local Ter-
restrial TV], Thirty-Second [amendment of the Act 10/1988, on Private Television], and
Forty-Fourth [Digitali of radio broadcasting] of the Act 62/2003, on Taxation, Admin-
istrative Provisions and Social Affairs of 30 December 2003, BOE n. 313, 31 December
2003, pp. 46874 and ff.), available at:
http://merlin.obs.coe.int/redirect.php?id=8830

ES

FR - Introduction of a Tax Credit for the Cinema
in the 2004 Budget

In a communication on policy in favour of the cinema
presented on 30 April 2003, the Minister for Culture and
Communication, Mr Jean-Jacques Aillagon, pointed out
that the system for funding cinema was showing signs of
fragility, and that it was necessary to make changes in
the system.

This has now been done, with the adoption of a tax
credit system for cinema as part of the 2004 budget on
30 December 2003. Implementing regulations dated
7 January 2004 lay down the way in which the measure
is to be implemented.

The new system is a response to the recurrent concerns
of professionals in the sector. It enables cinematographic

Clélia Zérah
Légipresse

© 2004 Budget (Act No. 2003-1311 of 30 December 2003), published in the official gazette
(Journal Officiel) of 31 December 2003; available at:
http://merlin.obs.coe.int/redirect.php?id=8768

® Décret n° 2004-21 du 7 janvier 2004 pris pour I'application des articles 220 sexies et
220 F du code général des impéts et relatif a I’agrément des ceuvres cinématographiques
de longue durée ouvrant droit au crédit d’impét pour dépenses dans la production d’ceu-
vres cinémarographiques (Statutory instrument Nr. 2004-21 of 7 January 2004 laying
down the way in which the tax credit system for cinema included in the 2004 budget is to
be impl ited), available at:

http: //merlm obs.coe.int/redirect.php?id=8865

FR

the share-capital or voting rights of one TV concession-
aire shall not be allowed to have a relevant holding in
any other TV concessionaire whose coverage area over-
laps.

The new rules also establish that an undertaking that
has more than 5 % of the share-capital or voting rights
of one national TV concessionaire shall not be allowed to
have a relevant holding in any regional or local TV con-
cessionaire whose potential audience in any of these
coverage areas exceeds 25 % of the Spanish population.
A similar limit is established for the regional TV conces-
sionaires, in relation to local TV concessionaires whose
potential audience exceeds 25 % of the population of the
region in question.

It is also forbidden to have relevant holdings in the
share-capital or voting rights of national, regional and
local TV concessionaires whose programs can be simulta-
neously received in the same area.

For the purposes of these rules, the holdings of at least
5 % of the shares or voting rights of a TV concessionaire
shall be deemed as “relevant holdings”. The Act also
establishes how to determine which shares are under the
control of a specific natural or moral person.

The Act introduces some new provisions relating to the
procedure to be applied when these ownership limits are
breached, and it also provides for a 1-year moratorium for
the application of these limits as regards national digi-
tal terrestrial TV concessionaires.

The Special Measures Act for 2003 also introduces new
provisions that oblige digital TV concessionaires to
broadcast original TV programmes for at least 4 hours a
day and 32 hours a week, including the obligation to
broadcast some of those original TV programmes during
prime time (between 13:00 and 16:00 and between 20:00
and 23:00). These provisions also set limits to network-
ing agreements relating to the provision of regional or
local digital terrestrial TV services.

The Special Measures Acts, which have been used since
the mid 90’s by socialist and conservative Governments
alike, have been severely criticized by many experts
because of their heterogeneity and lack of transparency
and because of the insufficient debate which precedes
the approval of these Acts: each year the Bill of the Spe-
cial Measures Act is usually presented in September/
October, together with the Budget Bill, and both bills are
usually approved before the end of the year. =

production companies that are liable to company tax and
which act as executive production undertakings to
benefit from a tax credit in respect of a range of produc-
tion expenses listed in the new legislation - these
correspond to operations carried out in France with a
view to producing full-length cinematographic works
that are approved and may receive financial support
intended for the cinematographic industry.

There is a ceiling of EUR 500 000.00 on the amount of
this tax advantage for a cinematographic work of fiction
or a documentary, increased to EUR 750 000.00 for full-
length animated films. The difference is justified by the
fact that technical expenditure for this type of film takes
up a larger proportion of their budgets.

The tax credit will be offset against the company tax
due from the undertaking for the current year, in respect
of which the expenditure that may attract this advantage
is set out. If the amount of the tax credit exceeds the
amount of tax due for a financial year, the surplus shall
be repaid.

This new measure reflects the Minister for Culture and
Communication’s concern to encourage a new increase in
the number of films being made in France using local
technical services, in the face of the increase in the num-
ber of films that were shot outside France in 2002 and
2003. =
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FR - Framework for Advertising on Television
for the Press and Publishing Sector

The CSA (Conseil supérieur de l'audiovisuel - audio-
visual regulatory body) published two recommendations
on 18 December 2003 that lay down the methods for
implementing the Decree of 7 October 2003 on adver-
tising on television for sectors that were previously
prohibited from advertising - namely the press and pub-

Clélia Zérah | lishing - thereby exercising its powers of interpretation.

Legipresse Since 1 January, the press and the literary publishing

® Décret n° 2003-960 du 7 octobre 2003 modifiant le décret n° 92-280 du 27 mars 1992
pris pour l'application des articles 27 et 33 de la loi n° 86-1067 du 30 septembre 1986
relative a la liberté de communication et fixant les prmclpes généraux définissant les
obligations des éditeurs de services en matiére de publicité, de parrainage et de télé-achat
(Statutory instrument Nr. 2003-960 of 7 October 2003 on advertlsmg, sponsoring and
teleshopping on television), available at:
http://merlin.obs.coe.int/redirect.php?id=8861
©® CSA Recommendation of 19 December 2003 on advertising on television in favour of
the press sector, available at:
http://merlin.obs.coe.int/redirect.php?id=8769
® CSA R dation of 19 D ber 2003 on advertising on television in favour of
the literary publishing sector, available at:
http://merlin.obs.coe.int/redirect.php?id=8770

FR

FR - New Definition of Public On-line
Communication in Digital Economy Bill

On 8 January, the Parliament put draft legislation on
confidence in the digital economy through its second read-
ing. Mr Jean Dionis du Séjour, parliamentary rapporteur on
the bill, had tabled an amendment on 10 December pro-
posing a new definition for public on-line communication.
The amendment was adopted contrary to the Government's
opinion. It states that the term “on-line public communi-
cation” means any transmission of digital data that does
not constitute private correspondence, in response to an
individual request and using a telecom process that allows
the mutual exchange of information between the sender
and the receiver, that on-line public communication is not
regulated, and that the exercise of this freedom may not
be limited except as required firstly by respect for the
dignity of the human person, the protection of children
and young people, the freedom and property of others, and
the pluralist nature of the expression of currents of think-
y (23 J y 2004), available at:

Clélia Zérah
Legipresse

® Draft legislation on confidence in the digital ec
http://merlin.obs.coe.int/redirect.php?id=8771

FR

GB - Regulator Lifts Ban on Joint Selling
of Airtime for Advertising

The Independent Television Commission and the Office
of Communications, the regulators for commercial UK
broadcasting until the end of 2003 and after that date
respectively, have abolished the former rule preventing
the joint sale of airtime for advertising by more than one
broadcaster (see also IRIS 2001-6: 7). The review of the
rules was a result of conditional approval of the merger
of the two major ITV companies, Carlton and Granada
(see IRIS 2003-10: 7).

In their consultation on the issue the regulators con-
sidered whether to issue new rules or to rely on general
competition law alone to prevent anti-competitive prac-
tices on the sale of airtime. The respondents supported
the latter view, and for Channel 3 the ban on joint sell-
ing was lifted immediately from 1 December 2003. Fur-
ther control of potential abuse will be afforded by con-

Tony Prosser
School of Law
University of Bristol

©® “ITC and Ofcom Announce Television Airtime Sales Rules”, Ofcom News Release of
1 D« ber 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8765

industry have had full access to advertising on television.
The CSA feels that this new possibility should be consi-
dered as an “extension of the freedom of the press”.

In respect of advertising that could have a degree of
political content, the CSA draws a distinction between
“normal” periods, during which the concept of editorial
freedom is to prevail, and pre-election periods, during
which the CSA will remain vigilant regarding the balance
of the various political forces. Apart from advertising
that may have political content, advertising spots in
favour of the press or literary publishing must also incor-
porate the prohibitions of access to advertising on tele-
vision that apply to certain sectors, such as tobacco,
alcoholic beverages, medicines that cannot be obtained
without a doctor’s prescription, firearms and the cinema.
Advertising in respect of pornographic publications is
prohibited on channels not authorised to broadcast pro-
grammes and works that may not be shown to young
people under the age of 18.

Literary publishing may only be advertised on televi-
sion on those television services that are distributed
exclusively by cable or broadcast by satellite; advertising
in favour of books and collections continues to be pro-
hibited on the other services broadcast terrestrially.

The CSA nevertheless stated that the guidelines it was
proposing “should, of course, be appreciated on an indi-
vidual basis”. =

ing and opinion, and secondly by the maintenance of
public order, the requirements of national defense, the
demands of the public service, and by the technical con-
straints inherent in the means of communication.

With this amendment, the Parliament indicated its
intention to create specific legislation rather than to
include the Internet in the text of the Audiovisual Com-
munication Act of 30 September 1986. As stated in the
explanatory memorandum to the amendment, the truly
specific legal aspects of the Internet are thus defined,
without restricting the scope of audiovisual content, the
rest being covered by common law. The bill, which has
been adopted by the National Assembly’s Economic
Affairs Committee, will be put through its second
reading in the Senate on 6 and 7 April.

The text also makes provision for prohibiting the
unwanted advertising messages (“spam”) that are flood-
ing e-mail letterboxes. In future it will be necessary for
the Internet user to be asked by mail if he/she agrees to
receive this type of message.

These new provisions will have to go through a second
reading in the Senate. =

ditions imposed on the merger of Carlton and Granada
(also discussed at IRIS 2003-10: 7).

In relation to other broadcasters, the respondents’
views were split as to the extent to which competition
law would provide an adequate remedy, but the requla-
tors believed that it would do so, especially as the Office
of Communications (unlike its predecessor) has “concur-
rent powers”, which enable it to enforce provisions of the
Competition Act 1998 prohibiting anti-competitive
agreements and abuse of a dominant position directly in
the broadcasting field. Thus the restrictions were lifted
for all other broadcasters also.

The regulators have however retained prohibitions on
conditional selling, by which a broadcaster requires that
an advertiser who wishes to purchase airtime on one
channel must buy another of the broadcaster’s products
as a pre-condition of the sale, although bundling of air-
time on one channel with that on another will be
allowed, so long as the sale of the former is not condi-
tional on the purchase of the latter. Withholding airtime
to push up prices is also prohibited in the case of ana-
logue terrestrial channels. =
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GB - Regulator Approves Codes of Practice
for Commissioning from Independent Producers

The Communications Act 2002 (section 285) requires
that the public service broadcasters (including the BBC
under ss. 198 and 203) draw up and apply codes of prac-
tice governing the commissioning of independent pro-
ductions for broadcasting on their networks, in accor-
dance with general guidance issued by the Office of
Communications (Ofcom), the new communications
reqgulator (for background see IRIS 2003-3: 12). Ofcom
has now approved the codes developed by the BBC, ITV,

School of Law | Channel 4, Five and GMTV.
University of Bristol The guidance is designed to provide a standard frame-

©® “Ofcom Approves Code for Independent Producers”, Ofcom Press Release of 9 January
2004, available at:

http://merlin.obs.coe.int/redirect.php?id=8828

©® “Guideli for Broadcasters in Drafting Codes of Practice for Commissioning Pro-
gr from Independent Suppliers”, Ofcom, available at:
http://merlin.obs.coe.int/redirect.php?id=8829

Tony Prosser

HU - New Act on Film Production and Distribution

On 22 December 2003 the Hungarian Parliament
approved the Act on Motion Pictures. The aim of the Act
is to increase the level of Hungarian film production by
establishing a coherent national film support system.

The nationality of a film is defined in the Act by
detailed rules, based on the criteria specified in the Euro-
pean Convention on Cinematographic Co-Production.

The Act lays down provisions concerning the Magyar
Mozgéokép Kézalapitvdny (Motion Picture Public Foun-
dation of Hungary). This institution was established by
the government and 27 organisations in the field of
cinema in 1998. According to the new Act, the Public
Foundation is responsible for the distribution of financial
support allocated in the central budget for the Hun-
garian film sector. The Act defines the legal status of this
organisation and sets out, to a limited extent, basic pro-
cedural rules for its activities.

The new law also specifies the different kinds of public
support mechanisms. In regard to this, the Act provides
rules for reference film aid and selective funding as well.
While adopting the Act on Motion Pictures, the Parliament
also amended the Act on Corporation Tax, granting certain
preferences for enterprises engaged in film production.

The Act on Motion Pictures sets up several new organi-
sations. One of these is the Mozgdkép Koordindcids Tandcs
(Motion Pictures Coordination Council). This consultative
body is composed of delegates from the public authorities
playing a role in the financing of films and - on the other

Mark Lengyel
Legal Expert
Budapest

Tebnl

©® 2004. évi ll. Térvény a mozgéképrél (Act No. Il. of 2004 on Moti
http://merlin.obs.coe.int/redirect.php?id=8836

HU

Pictures), a at:

IE - Adoption of New Broadcasting (Funding) Act

On 23 December 2003, the Broadcasting (Funding) Act
was promulgated into law. The purpose of the Act is,
according to its long title, “to provide that the Broad-
casting Commission of Ireland prepare a scheme or
schemes for the funding of grants to support certain tele-
vision and radio programmes and projects out of an
amount of 5 per cent of net receipts for television licence
fees, to outline the objectives of a scheme and to provide
for related matters”.

The types of programmes that will benefit under any
scheme(s) to be established pursuant to the new Act are

work for the codes. It requires that the codes set out a
clear and transparent process for commissioning. A key
principle is that producers should retain rights in their
programmes unless these are explicitly sold to broad-
casters; thus the codes must define a minimum set of “pri-
mary rights” to be acquired for the public service channels,
and confirm that negotiations for these will be separate
from those for secondary and tertiary rights. There should
be no bundling of rights unless this is agreed by both par-
ties. Primary rights may however include certain new
media rights, for example simulcast Internet streaming.

A list of indicative tariffs should be developed and the
methodology used (though not necessarily the tariffs
themselves) published. Provision should also be made for
commissioning outside the tariff system.

The standard duration of primary rights should be
defined in each code with a typical licence period of not
more than five years. Broadcasters should not seek to
include rights in perpetuity as a matter of course.

The codes are to include a procedure for joint review by
the broadcaster and by Ofcom, and regular reports to
Ofcom will be required on the number and nature of com-
missions and the duration of rights. Ofcom will not act as
arbiter in disputes about the application of the codes, but
provision should be made for independent arbitration. =

hand - broadcasters and professional organisations. It
should be noted that Art. 16 of Act No. I. of 1996 on
Radio and Television Broadcasting (Broadcasting Act, see
IRIS 2002-8: 8, IRIS 2000-6: 9 and IRIS 1996-1: 14)
imposes an obligation on national television broadcasters
in Hungary to expend 6% of their advertising revenue on
the production of new films. The formation of the coun-
cil is intended to serve the purpose of achieving harmony
between the functioning of this kind of private funding
and the public support provided from the state budget.

The other institution set up by the new law is the Nemzeti
Filmiroda (National Film Office). This public authority will
keep the official registers of motion picture organisations
and enterprises claiming financial support. The Office will
also register films produced or distributed with public
funding, and be responsible for the protection of minors in
the film sector by classifying films distributed in Hungary.
This classification system follows the same rules as provided
by articles 5/A - 5/F of the Broadcasting Act in the case of
television programmes. In carrying out this function the
Office will be backed by the Korhatdr Bizottsdg (Classifica-
tion Commission), consisting of six specialists.

The Magyar Nemzeti Filmarchivum (Hungarian National
Film Archive) is defined in the Act as the collector and
the trustee of the national film heritage. This means that
those enterprises of the Hungarian film industry that are
owned by the State via the Allami Privatizdcids és Vagy-
onkezel6 Rt. (Hungarian Privatization and State Holding
Company) will transfer their film rights to the Archive.

The Act on Motion Pictures will enter into force on
1 April 2004. The Ministry of National Cultural Heritage
is expected to issue the decrees necessary for the proper
application of the new Act by this date also. =

listed in s. 2(1). These comprise new television and radio
programmes (a) on Irish culture, heritage and experience
(including history; historical buildings; the natural envi-
ronment; folk, rural and vernacular heritage; traditional
and contemporary arts; the Irish language, and the Irish
experience in European and international contexts); (b)
to improve adult literacy and (c) either of these types of
programmes in the Irish language. According to s. 3 of
the Act, the objective underlying this choice of pro-
gramme types is to stimulate the production of pro-
grammes dealing with Irish culture, heritage, experience
and language in qualitative and quantitative terms;
record oral and other aspects of Irish heritage that are
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either vulnerable or previously unrecorded, and to
develop local and community broadcasting.

In order for programmes to be eligible for funding
under a scheme, however, a number of conditions must be
fulfilled (s. 2(2)). First, television programmes have to be
broadcast “on a free television service which provides
near universal coverage in the State”, or “on a cable or
MMD system as part of a community content contract”.
Similarly, radio programmes have to be carried on sound
broadcasting services licensed by the Broadcasting Com-
mission of Ireland (BCI) or operated by Radio Telefis
Eireann (RTE), the national public service broadcaster.
Second, with the exception of children’s programmes and
educational programmes, these programmes must be

Tarlach McGonagle
Institute for
Information Law (IViR)
University of Amsterdam

® Broadcasting (Funding) Act, 2003 (No. 43 of 2003), d on 23 Decemb
able at:

http://merlin.obs.coe.int/redirect.php?id=8837

2003, avail-

IT - New Self-Regulatory Code of Conduct
on Internet and Children

On 19 November 2003, the Minister for Communica-
tions, the Minister for Innovation and Technology and
the main associations of Internet service providers
signed a new self-regulatory Code of Conduct aimed at
protecting children from potentially damaging use of,
and from unsuitable content on, the Internet. On the
basis of the self-prescribed set of rules, Internet
providers will not only implement and promote measures
in order to provide differentiated navigation services
(which restrict or exclude access to certain content), but
they will also provide content classification and will
abstain from carrying out any profiling of child users. It
has also been agreed upon that the home page of the
providers adhering to the Code will display the distinc-

Marina Benassi
Lawyer, Studio Legale
Benassi, Venice, Italy

® Codice di Autoregolamentazione “Internet e Minori” (Self-regulatory Code of Conduct
“Internet and Children”), 19 N ber 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8763 (IT)
http://merlin.obs.coe.int/redirect.php?id=8764 (EN)

IT-EN

NL - Supreme Court Decides on Peer-to-Peer
File-Sharing Issue

On 19 December 2003, the Dutch Supreme Court
decided on the appeal lodged against the decision of the
Amsterdam Court of Appeal of 28 March 2002 in the case
of Kazaa v. Buma/Stemra (see IRIS 2002-1: 13 and IRIS
2002-5: 12). Kazaa is the producer of one of the most
popular file-sharing programs, used for the transfer of
Information Law (IViR) (often infringing) material via the Internet. The Amster-
University of Amsterdam | dam Court of Appeal had ruled that Kazaa could not be

® Judgment of the Dutch Supreme Court of 19 December 2003, LIN-no. AN7253, available at:
http://merlin.obs.coe.int/redirect.php?id=8827
NL

Ot van Daalen
Institute for

NL - One Year Extension of Tax Advantages
for Investment in Film

Lisanne Steenmeijer
Institute for
Information Law (IViR)
University of Amsterdam

For the past five years, the Dutch film industry has
benefited from the existence of special tax advantages
for private investors who financially support films
® Besluit tot verlening van de filminvesteringsaftrek (Regulation on the extension of the

film investment tax credit): Stb. 2003, 536, 23 December 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8835

NL

broadcast during peak viewing or listening times. Third,
programmes may not be “produced primarily for news or
current affairs”.

Under the Act, funding can also be set aside for “the
development of archiving of programme material pro-
duced in the State” (s. 2(1)(d)). In this connection, a
scheme may provide funding for projects on, inter alia,
“research, needs assessments, analyses, feasibility
studies and pilot projects”, including those undertaken
by or on behalf of the Minister (s. 2(2)(c)). The end-goal
here is the development of an integrated approach to the
archiving of programme material, dealing with both
storage and access issues.

Previously, the net receipts for television licence fees
went directly into the coffers of RTE (see IRIS 2002-4: 7
and IRIS 2001-8: 11). Apart from the 5 % of these
receipts (worth an estimated EUR 8 million per annum)
earmarked by the Act for funding a prospective scheme
or schemes as outlined above, these receipts will con-
tinue to be paid to RTE. Provision is made in the Act for
the periodic review of “the operation, effectiveness and
impact” of a scheme by the BCI, initially not later than
three years after its commencement, and usually at
three-year intervals thereafter (s. 5). =

tive sign “Protection of Children”, in order that it will be
immediately recognizable for users. Links are also to be
provided to a list of instructions on how to notify a pos-
sible violation of the rules to the national Guarantee
Committee. This Committee is to consist of eleven
experts, including representatives of the adherents, the
Ministry for Communications and the Presidency of the
Italian Council of Ministers — Department for Innovation
and Technology. Three members will be designated by the
Association for the protection of minors and the National
Users Council. The Code explicitly imposes an obligation
on the adherents to cooperate with the competent
authorities in the prevention, restriction and repression
of child pornography. The Code also aims to facilitate the
protection of minors from the potential risks of unso-
licited commercial information, in accordance with the
rules contained in the E-commerce Directive.

The present Code follows the adoption by Italian broad-
casters in November 2002 of a self-reqgulatory Code of
conduct relating to the protection of minors as regards
television (see IRIS 2003-4: 10). =

held liable for the offering of its file-sharing program,
and this decision has not been overturned by the
Supreme Court.

However, since the Dutch Supreme Court does not per-
form a full review, it did not decide on the merits of the
case, opining on relatively minor points of the appealed
judgment. Buma/Stemra’s complaint focused on whether
the lower courts should have ordered Kazaa to prevent
the exchange of infringing files in future versions of its
program. According to the Supreme Court, the Court of
Appeal did not err by not ordering this.

As these decisions all form part of the preliminary pro-
ceedings, Buma/Stemra can still initiate full-scale pro-
ceedings against Kazaa. =

(see IRIS 1997-7: 15). This scheme was due to expire on
1 January 2004, but the government has decided on a
one-year extension of the tax advantages. The European
Commission has approved this prolongation. The extra
costs that are involved in the extension of these film-
support measures, are being covered by funds that are
left over from 2002 and 2003. =
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NO - Decision on Linking to File Sharing Services

Jon Bing

Norwegian

Research Center

for Computers and Law
Faculty of Law
University of Oslo

The issue was whether a consumer portal on the Inter-
net, ABC Startsiden, contributed to infringement of
copyright by publishing links to file-sharing services like
KaZaA. The plaintiff was Phonofile, a company orga-
nising the licensing of musical works for the Internet.

ABC Startsiden is a typical portal, the first page includ-
ing a categorisation of different services. By selecting
the category “MP3”, the user was directed to a new page,
which included the choice “file sharing”. If this was
selected, a page was displayed with links to several file-
sharing services, including KaZaA.

The court states that file-sharing services may have
both lawful and unlawful objectives. The court also based
its decision on evidence that proved that users who had

@ Decision by Oslo First Instance Court of 27 October 2003, available at:
http://merlin.obs.coe.int/redirect.php?id=8863

NO - Partial Implementation
of the E-Commerce Directive

Peter Lenda
Norwegian

Research Centre

for Computers and Law,
University of Oslo
Simonsen Fayen Law
Firm DA, 0Oslo

The Norwegian E-commerce Act entered into force on
1 July 2003. The Act fulfills some of Norway's obligations
in relation to the EEA (European Economic Area), imple-
menting parts of the E-Commerce Directive (Directive
2000/31/EC - see IRIS 2000-5: 3). The current Act imple-
ments all aspects of the E-Commerce Directive apart from
the provisions regarding the liability of intermediary ser-
vice providers.

The Act covers mainly the implementation of the pro-
visions regarding the internal market (Articles 1-3),
enabling Norwegian citizens and providers, together with
the rest of the European Union, to take advantage of the
opportunities afforded by electronic commerce without
consideration of borders. Furthermore, the Act covers
reqgulation regarding establishment and information
requirements (Articles 4-5), commercial communications
(Articles 6-8) and contracts concluded by electronic
means (Articles 9-11).

As for the implementation of the provisions regarding
the liability of intermediary service providers, the Nor-
wegian Ministry of Trade and Commerce issued a white
paper on 3 October 2003 (Ot. prp. nr. 4 (2003-2004)). The
aim of the white paper is to implement Articles 12-15 of
the Directive.

® LOV 2003-05-23 nr 35: Lov om visse sider av elektronisk handel og andre infor-

2ar (ah,

http://merlin.obs.coe.int/redirect.php?id=886

NO

delsl E- ce Act), available at:

RO - Aid for Film Makers in Romania

Mariana Stoican
Radio Romania
International
Bucharest

The new Film Act adopted in Romania on 27 November
2002 not only introduced new regulations on every
aspect of the organisation, funding and production of
films; one of its main aims was also to encourage private
initiative in the area of national film production while at
the same time making Romania attractive for foreign film
producers interested in co-productions (see IRIS 2003-2:
13). This concern also gave rise to the introduction of tax

® Legea cinematografiei Nr. 630 din 27 noiembrie 2002 (Film Act No. 630 of

27 November 2003)

® Legea privind Codul Fiscal (Taxation Act), Monitorul Oficial No. 927 of 23 December 2003

RO

been referred to KaZaA from the home page of Startsiden
used the file-sharing service for unlawfully making pro-
tected musical works available to the public. In this way,
the court found that there had been established a certain
actual causation between the links and the infringe-
ments. However, to be legally relevant, the causation also
had to be qualified according to Norwegian legal doc-
trine. The court did not find that such a qualified causa-
tion had been proven. After having accessed the home
page of the file-sharing service using the link from Start-
siden, the user would have to make further individual
choices before being able to employ the service for
offering music files to the public - download the appro-
priate software, upload files to his or her own disk, etc.
In the sequence of events leading to the infringement,
the court found that the links of Startsiden were “ele-
ments of little importance”.

The court also considered whether the law of unfair
competition would be relevant. The court found that
Startsiden and Phonofile were not competitors in the
same market, which would require a rather strong degree
for an “unfair” action to be relevant. The court did not
find that the links represented such action.

Startisiden was acquitted. The decision has not been
appealed, and is therefore final. =

The white paper proposes regulation of intermediaries
whereby an intermediary is considered anyone that pro-
vides a service that consists of the transmission on a
communication network of information or the access to
a communication network. According to the white paper,
an intermediary will not be liable for any transmission,
access to or storing of any illegal information or be liable
for any assistance in storing another’s information. This
is provided the intermediary does not interact in any
way, as indicated in the Directive. As for hosting (Article
14 of the Directive), the intermediary can only be held
liable in relation to criminal liability if the hosting of the
illegal information is being done intentionally. In rela-
tion to civil liability, the intermediary can only be held
liable if he he acts intentionally or with gross negligence.
However, even if the intermediary is not covered by the
“freedom from liability”, as this provision is referred to,
the intermediary will not be automatically liable.
The liability of the intermediary must be determined
according to specific legislation, such as the Norwegian
Criminal Code or the Norwegian Copyright Act.

The liability of intermediary service providers is
according to the Directive considered to be a minimum
set of rules. The Ministry has not applied the possibility
to go further than the Directive by giving more “freedom
from liability”. The Articles 12 (“mere conduit”), 13
(“caching”) and 15 (“No obligation to monitor”) are
implemented almost literally. Only Article 14 (“hosting”)
has been implemented by way of national adjustments.
The implementation is expected to come into force by the
end of 2003. =

relief for film producers, which will still apply in certain
circumstances even after the entry into force of the
country’s new tax laws on 1 January 2004. Under section
38, paragraph 7 of the Taxation Act, taxpayers who are
active in the field of cinema production and are entered
as such in the cinema industry’s register will benefit from
the following advantages until 31 December 2006:

- profit tax will be waived on the share of any proceeds
or profits that are re-invested in cinema production;

- profit tax will be reduced by 20 % if new jobs are
created in this area, provided that this means that the
number of employees exceeds that of the previous year
by at least 10 %. =
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RO - Legal Action Taken because of Scenes in TV
Magazine Programmes Liable to Corrupt Minors

Mariana Stoican
Radio Romania
International
Bucharest

In mid-January the Consiliul National al Audiovizualu-
[ui (National Audiovisual Council - CNA) imposed fines
on two television broadcasters for breaches of regula-
tions designed to protect minors.

The two private broadcasters, Antena 1 and Pro TV,
had both broadcast video footage in their TV magazine
programmes of a young person committing suicide. In
addition, Antena 1 had broadcast a documentary on child
pornography on the Internet including only slightly con-
cealed scenes from one of the allegedly pornographic
films involving minors.

The CNA held that in view of their potentially harmful
effect, the detailed pictures in reports on subjects of this
kind and the prime-time broadcasting slot represented an
extreme danger to minors.

® Statement of the CNA of 15 January 2004, available at:
http://merlin.obs.coe.int/redirect.php?id=8850

RO

In the case of the suicide, the CNA submitted that
because of the way in which the report was put together,
it could not be clearly established whether the journalists’
desire was merely to concentrate on portraying the dra-
matic facts of this individual case or whether they had
not been presenting a “model” for young people, as there
was no statement by the programme makers in which they
spoke out against suicide as a way out of difficult situa-
tions. Consequently, at a special meeting on 15 January
2004, the CNA decided to impose fines of 50,000,000
Romanian lei (ROL) each on the “Intact Culture and Art
Company”, which is Antena 1's licence holder, and the
company, SC Pro TV SA, which is PRO TV's licence holder
(exchange rate: ROL 41.054 = EUR 1, meaning that the
fine was the equivalent of just over EUR 1,200 for each
broadcaster). As indicated in the CNA’s statement of
15 January 2004, the penalty was based on section 39,
paragraph 1 of the Legea audiovizualului no. 504/2002
(the Audiovisual Act). This provides that the broadcasting
of programmes which might damage the physical, mental
or moral development of minors and above all the broad-
casting of programmes of this sort that contain porno-
graphy and gratuitous violence is prohibited.

The CNA also sent all Romanian broadcasters a circular
in which it urged them to comply as strictly as possible
with the legislation in the audiovisual sector, both where
informative programme content and where all contribu-
tions to programmes between 6 a.m. and 10 p.m. were
concerned. =

PUBLICATIONS

AGENDA

Wandtke, Dr. A.-A., Bullinger, Dr. W.
Gesetz zur Regelung des Urheberrechts
in der Informationsgesellschaft
Deutschland, Miinchen 2003,

Verlag C.H.Beck

Neumaier, Dr. S.-U.
Grenziiberschreitender Rundfunk
im internationalen Urheberrecht
UFITA Schriftenreihe Bd. 213,
Deutschland, Baden Baden
2003, Nomos Verlag

ISBN 3-8329-0405-0

Klages, Ch.

Grundziige des Filmrechts
Deutschland, Miinchen
2004, Verlag C.H.Beck
ISBN 3-406-50201-6

Moos, Dr. F.

Die Bindung der Telekommunikations-
regulierung durch das GATS-Abkommen
Deutschland, Baden Baden

2003, Nomos Verlag

ISBN 3-8329-0005-5

Piriou, E.M.

Vous écrivez ? Quels sont vos droits ?
France, Paris

2003, Editions DIXIT

ISBN : 2-84481-050-0

Halpern, C.

Droit et Internet. Guide juridique et pratique

France, Paris
Editions de Vecchi

Droit européen et international des médias

FR, Paris
2003, L.G.D.J.
ISBN 2-275.02295.3

Sykes, J.
King, K.

Valuation and Exploitation of Intellectual

Property and Intangible Assets

GB : Welwyn Garden City

2003, Emis Professional Publishing
ISBN 1 - 85811-281-8

Heath, Ch.

Intellectual Property in Asia

GB : London

2003, Kluwer Law International
ISBN 90-411-9894-6

Gotzen, F. (ed.)

The Future of Intellectual Property in the
Global Market of the Information Society
BE, Brussels

ISBN 2-8027-1722-¢

Die Zukunft der Richtlinie
,Fernsehen ohne Grenzen”

25 - 26 March 2004

Organiser:

Institut fiir Europdisches Medienrecht,
Europdische Rechtsakademie Trier
Venue: Brussels

Information & Registration:

Tel.: +49 (0) 651 937 3751

Fax: +49 (0) 651 937 3795

E-mail: abaginski@era.int
http://www.era.int/www/en/c_16064.htm

IRIS on-line/Observatory Web-Site

Subscribers may access any issue of IRIS in any of the three language versions; the complete
collection (from 1995 onwards) is available on our Internet platform at:
http://obs.coe.int/iris_online/

From time to time this web-site will also offer additional articles that were not included in the
IRIS paper version. Passwords and user names are communicated on invoicing your annual
subscription. If you have not yet received your user name or password enabling you to use this
service, please contact

Angela.donath@obs.coe.int

Information on other Observatory publications are available at
http://www.obs.coe.int/oea_publ/

Document Delivery Service

Documents given as references in bold type, with the ISO language codes for the language
versions available, may be ordered through our Document Delivery Service. Our charge for this
service is either EUR 50/FRF 327.98 (equivalent to USD 51 or GBP 31) per document for single
orders, or EUR 445/FRF 2 919 (equivalent to USD 450 or GBP 275) for a subscription for
10 documents. Postage is extra in both cases. Please let us know in writing what you would like
to order so that we can send you an order form without delay.

European Audiovisual Observatory, 76, allée de la Robertsau, 67000 Strasbourg, France

e-mail: IRIS@obs.coe.int - fax: +33 (0)3 88 14 44 19

Subscription

IRIS appears monthly. You may subscribe to it (10 issues for one calendar year, 5 IRIS plus issues,
an annual index + a binder) at the annual rate of EUR 210 (approximately USD 213 and GBP 130).
Subscription Service:

Markus Booms - European Audiovisual Observatory

76, allée de la Robertsau, 67000 STRASBOURG, France

Tel.: +33 (0)3 88 14 44 00 - Fax: +33 (0)3 88 14 44 19

E-mail: obs@obs.coe.int - http://www.obs.coe.int/about/order.html

Subscriptions will be automatically renewed for consecutive calendar years unless cancelled
before 1 December by written notice sent to the publisher.

16

IRIS 2004 - 2



