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EDITORIAL

On 16 September 2022, the European Commission presented the highly awaited
proposal for a European Media Freedom Act (EMFA). The EMFA proposal lays down
a common framework in the internal market to protect media pluralism and
editorial independence and ensure a common level of safety for the media
industry. This is a topic that the Observatory will be surely following in the coming
months.

As highlighted by EU Commissioner Breton when announcing the EMFA proposal
on Twitter, “information is not like any other good”. At the same time, it should be
borne in mind that the fundamental freedom of expression and information is not
an absolute but rather a so-called qualified right, that is, a right that permits
interference subject to various conditions. Said otherwise, while freedom of
expression may be restricted, there must be good reasons for it. The restrictive
measures on Russia Today and Sputnik are a good example of this, with the EU
General Court confirming their validity recently. And yet, as reported in the
present newsletter, a Dutch coalition of ISPs and media organisations has applied
to the Court of Justice of the European Union (CJEU) seeking annulment of the
same restrictive measures. Given the importance of the issue at hand, it would
not be surprising if one or the other of these cases reach the doors of the
European Court of Human Rights (ECtHR) in Strasbourg. While waiting to see if
this materialises, two recent ECtHR judgments reported in the present newsletter
prove how important and difficult its work is: one walks the line between
permissible political satire and unlawful sexist hate speech, while the other one
confirms, and further elaborates, the guarantees for the protection of journalistic
sources.

This and many other interesting news items await you inside this month’s
newsletter.

Have a nice read!

Maja Cappello, editor
European Audiovisual Observatory
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Eurogean Court of Human Rights: Patricio Monteiro Telo
de Abreu v. Portugal

. Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

A recent judgment of the European Court of Human Rights (ECtHR) walks the line
between permissible political satire and unlawful sexist hate speech. The ECtHR
found that the criminal conviction of a blogger for a series of cartoons that echoed
sexist stereotypes amounted to a violation of the blogger’s right to freedom of
expression as guaranteed by Article 10 of the European Convention on Human
Rights (ECHR). The ECtHR concluded unanimously that the cartoons in essence
referred to an ongoing political debate, criticizing the municipal leadership. In
spite of the sexual stereotyping of one female member of the municipal board,
the ECtHR found that the caricatures had remained within the Ilimits of
exaggeration and provocation that were typical of satire. It also found that the
criminal sanction in the present case could have a chilling effect on satirical forms
of expression concerning political issues.

The applicant in this case is Tiago Patricio Monteiro Telo de Abreu, an elected
municipal councilor and a blogger. In 2008 he published three cartoons on his
blog depicting a white-haired donkey dressed in a suit, next to a sow with bare
breasts and blond hair wearing lace stockings, a garter belt and high heels,
surrounded by pigs. The cartoons were made by a local artist and were earlier
published in a local newspaper, caricaturising the members of the local municipal
board. Ms E.G., one of the municipal councilors prominently figuring in the
cartoons, lodged a criminal complaint against the blogger, the artist and the
editor of the local newspaper alleging damage to her honour and reputation on
account of the way in which she had been portrayed in the cartoons. The
domestic courts convicted the blogger for defamation, as they found it
established that the sow depicted in the cartoons represented Ms E.G. and that
the white-haired donkey represented the local mayor, while the cartoons
suggested that there was an intimate relationship between them. The courts
found that by depicting the sow with lace stockings, a garter belt and high heels,
the artist had sought to evoke images of a prostitute and a debauched, sexually
voracious woman, thereby causing Ms E.G. anguish and anxiety, with an impact
on her personal and private relations. The blogger was convicted to pay a fine,
court fees and an award of damages to Ms. E.G., all together for a total amount of
about EUR 5 600. Relying on Article 10 ECHR the blogger lodged an application
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with the ECtHR, alleging a breach of his right to freedom of (political) expression.

The ECtHR deemed it necessary to examine whether the national authorities had
struck a fair balance between the blogger’s right to freedom of expression and Ms
E.G.’s right to private life, both of which deserve equal respect, and whether the
reasons given for the blogger’s conviction were relevant and sufficient. The ECtHR
reiterated that satire is a form of artistic expression and social commentary
which, through its characteristic exaggeration and distortion of reality, naturally
aims to provoke and agitate (see also Tusalp v.Turkey, IRIS 2012-4/1 and
Dickinson v. Turkey, IRIS 2021-3/16). It also emphasised that political speech can
count on a high level of protection by Article 10 ECHR and that politicians must
accept wider limits of criticism. As the political satire at issue caricaturising local
politicians contributed to a public debate, the interference with the right to
freedom of expression was to be examined with particular care. The domestic
courts had indeed acknowledged that the blogger was also a political opponent of
Ms E.G. and that the cartoons in question had constituted political satire, but,
according to the ECtHR, they had omitted to take into consideration the full
context of the cartoons in question. The ECtHR referred to the fact that the
cartoons had earlier been part of a series of previously published cartoons by an
artist which satirised the local political life of the municipality. It held that the
cartoonist had not sought to insinuate an intimate relationship between Ms E.G.
and the mayor of the municipality by representing them side by side, since none
of the cartoons had shown the characters kissing, touching or communicating
with each other. Also the blogger's accompanying comments showed that the
intention in republishing the cartoons was to highlight the political satire
expressed through caricature and, indirectly, to criticise the municipal leadership,
in his capacity as a political opponent and a member of the municipal assembly.
Furthermore the comments had not made any specific reference to Ms E.G., her
political activities or her private life, still less her sexual life, nor had they
contained any insulting or degrading remarks about her. Although the cartoons
echoed certain regrettable stereotypes relating to women in power, the domestic
courts had excessively focused on the interference with Ms E.G.’s right to
reputation, not taking sufficient account of the ongoing political debate. The
ECtHR also held that the domestic courts had not given sufficient weight to the
fact that all elected representatives were necessarily exposed to this type of
satire and caricature and should therefore display a greater degree of tolerance in
that regard. Moreover, Ms E.G. was not the only figure to have been depicted
undressed, as all the pigs were portrayed in the same way and the mayor of the
municipality was depicted as a donkey, a clearly pejorative image. In spite of the
stereotypes used, the ECtHR found that the caricatures had remained within the
limits of exaggeration and provocation that were typical of satire. According to
the ECtHR the domestic courts had not taken into consideration the
characteristics of political satire emerging from the Court’s case-law or made any
reference to the Court’s case-law on freedom of expression. They had neither
analysed the reach or potential impact of the cartoons, nor taken into
consideration that when Ms E.G. had lodged a criminal complaint against the
blogger, he had immediately removed the cartoons from his blog, suggesting that
he had acted in good faith. Referring to the nature and degree of severity of the
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penalties imposed on the blogger, the ECtHR considered that the fine and the
payment of damages was manifestly disproportionate, especially as Portuguese
law provided for a specific remedy for the protection of a person’s honour and
reputation. The ECtHR concluded that the blogger’s conviction had not struck a
fair balance between the protection of his right to freedom of expression and Ms
E.G.’s right to the protection of her reputation. Ultimately imposing criminal
sanctions for conduct such as that of the blogger in the present case was liable to
have a chilling effect on satirical forms of expression concerning political issues.
Hence, the conviction had not been necessary in a democratic society and
therefore there had been a violation of Article 10 ECHR.

Two concurring opinions expressed by three judges focused on the sexist
stereotyping of the cartoons, stating that gender stereotyping usually paves the
way for contempt, discrimination and violence against women, also within a
political setting. The concurring judges held that the domestics courts were
correct in noting the visible and denigrating gender stereotypes expressed in the
cartoons at issue, and they confirmed it was relevant to include this aspect in
their findings.

Arrét de la Cour européenne des droits de I'homme, quatrieme section,
rendu le 7 juin 2022 dans I'affaire Patricio Monteiro Telo de Abreu c.
Portugal, requéte n° 42713/15

https://hudoc.echr.coe.int/eng?i=001-217556

Judgment by the European Court of Human Rights, Fourth Section, in the case of
Patricio Monteiro Telo de Abreu v. Portugal, Application no. 42713/15, 7 June 2022

https://hudoc.echr.coe.int/eng?i=001-217556
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RUSSIAN FEDERATION

European Court of Human Rights: Sergey Sorokin v.
Russia

. Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

The European Court of Human Rights (ECtHR) delivered a judgment on 30 August
2022 confirming, and further elaborating, the guarantees for the protection of
journalistic sources under Article 10 of the European Convention on Human Rights
(ECHR). The ECtHR concluded, unanimously, that the search of a journalist’s flat
and the seizure of his electronic devices containing his professional information
amounted to a violation of Article 10 ECHR. The ECtHR emphasised the lack of
assessment of the necessity and proportionality of the investigating authorities’
actions. It found in particular problematic that all of the journalist’s electronic
devices had been seized, and that his professional information was accessed
immediately, in the absence of any sifting procedure or other method which could
protect the confidentiality of the journalist’'s sources.

The applicant in this case was Sergey Sorokin, an activist and journalist in the
Republic of Komi who used to publish regional news articles on the Internet site
www.zyryane.ru. In 2008 he had reported on a scandal involving the head of the
Economic Crimes Department of the regional Ministry of the Interior, Lieutenant-
Colonel T. (“Lt.-Col. T.”), who had been arrested on suspicion of abuse of power.
Lt.-Col. T. was accused of having unofficially obtained data on the telephone
communications of a number of people, including of a politician. The matter had
also received some national press coverage. Mr. Sorokin had published on his site
an interview with a deputy head of the regional Ministry of the Interior, Mr L.
According to the text of the interview, Mr L. had mentioned that Lt.-Col. T. had
suspected leaks of operational information and had allegedly attempted to collect
telephone communications data to find out who was responsible for those leaks. A
few weeks later a criminal case was opened against Mr L. for disclosing
information about operational activities which, by law, was considered a State
secret. Mr. Sorokin was questioned as a witness, but refused to answer any
questions to avoid self-incrimination. He was also asked to remove the interview
with Mr L. from his Internet site, but had refused to comply. More than half a year
later a court order, on request of an investigator of the Federal Security Service
(FSB), had authorised the search of Mr. Sorokin’s flat and the seizure of devices
containing information relating to the interview of Mr L. The police seized the
system unit of Sorokin’s computer, four hard drives and an audio cassette.
Sorokin’s appeal against the search warrant was dismissed.

A short time later Mr. Sorokin lodged an application with the ECtHR, complaining
that the search of his flat and the seizure of his electronic devices containing all of
his professional information amounted to a breach of Article 10 ECHR. After
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reiterating the general principles of the Court’s case law with regard the robust
protection of journalistic sources (such as in Sanoma Uitgevers B.V. v. the
Netherlands, IRIS 2010-10/2 and Big Brother Watch and others v. the United
Kingdom, IRIS 2021-7/20), the ECtHR accepted that the search and seizure
measures pursued the legitimate aim of preventing crime and had a general legal
basis in domestic law. Indeed according to the Russian Code of Criminal
Procedure a search may be carried out if there are sufficient grounds for believing
that instruments of a crime, objects, documents or valuables of relevance to a
criminal case could be found in a specific place or on a specific person (Article 182
§ 1). However, the criminal procedure law did not expressly provide for any
protection of confidential journalistic sources in the context of searches and
seizures. Therefore the ECtHR was not convinced that the domestic legal
framework at the relevant time ensured a requisite legal protection of journalistic
sources from arbitrary interferences. Nevertheless, the Court left the issue open
whether or not the interference with Mr Sorokin’s sources was prescribed by law,
because it found that the interference complained of was in any event not
“necessary in a democratic society”. The ECtHR was of the opinion that the court
order at issue had not contained any balancing exercise, that is, an examination
of the question whether the interests of an investigation to secure evidence were
sufficient to override the general public interest in the protection of journalistic
sources. The domestic courts had limited their review to the examination of the
formal lawfulness of the search instead of assessing the necessity and
proportionality of the investigating authorities’ actions. Furthermore, while
authorising the search and seizure measures, the domestic courts had not
instructed the investigative authorities to use any sifting procedure or otherwise
ensure that the unrelated personal and professional information of Mr. Sorokin
was not accessed by the authorities. The investigator seized all of the journalist’s
electronic devices - his computer and four hard drives - which must have
contained information unrelated to the criminal case. The ECtHR also noted that
the entirety of that information was accessed immediately by the investigative
authorities in the absence of any sifting procedure or other methods which could
protect the confidentiality of the journalist’s sources and of other information
unrelated to the criminal case against Mr L. The ECtHR therefore concluded that
the search was carried out in the absence of procedural safeguards against
interference with the confidentiality of Sorokin’s journalistic sources and was
therefore not “necessary in a democratic society” to achieve the legitimate aim
pursued. There had therefore been a violation of Article 10 ECHR.

In @ concurring opinion two judges agreed with the finding of a violation of Article
10 ECHR, not only because of a lack of procedural safeguards, but on substantive
grounds. According to the concurring opinion the reasons put forward by the
Government and the domestic authorities to justify the search and seizure did not
bear any relation to a serious crime, as the criminal investigation against L.
related to a breach of confidentiality without serious consequences for public
order. Therefore the interference with Sorokin’s professional material could not be
justified as responding to an overriding requirement in the public interest, which
is the crucial condition for justifying any interference with a journalist's sources
(see also Goodwin v. the United Kingdom, IRIS 1996-4/4).
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Judgment by the European Court of Human Rights, Third Section, in the
case of Sergey Sorokin v. Russia, Application no. 52808/09, 30 August
2022

https://hudoc.echr.coe.int/eng?i=001-218918
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EUROPEAN UNION

European Commission: Proposal for a European Media
Freedom Act (EMFA)

Justine Radel-Cormann
European Audiovisual Observatory

As announced in September 2021 by the President of the European Commission
Ursula von der Leyen in her State of the Union Speech: “Media companies cannot
be treated as just another business. Their independence is essential. Europe
needs a law that safeguards this independence - and the Commission will deliver
a Media Freedom Act in the next year”. A proposal for a Regulation establishing a
common framework for media services in the internal market (Media Freedom Act
— EMFA) was released by the European Commission on 16 September 2022.

The EMFA proposal lays down a common framework for the internal market to
protect media pluralism and editorial independence, and ensure a common level
of safety for the media industry.

The main objectives were presented at a press conference, during which EU
Commissioner Jourova pointed out that the proposal is a regulation addressing
threats the industry has recently experienced (i.e., journalists being tracked,
spied on or put under pressure, and sometimes even being attacked or murdered
while doing their job on European soil). Protecting media freedom is of utmost
interest, as highlighted by EU Commissioner Breton: “information is not like any
other good”.

The EMFA proposal, in its current wording, aims to:

- Guarantee the independence of editorial offices by i) requiring additional
transparency as to the ownership of media service providers, ii) ensuring the
transparent appointment of the governing boards and its head as well as ensuring
a stable source of funding for public service mediums, and iii) establishing new
transparency requirements for the allocation of state advertising,

- Safeguard media pluralism, ensuring that there is no large concentration in the
sector,

- Ensure media diversity online: media service providers will have the possibility
to discuss with very large online platforms in the case of media content removal,

- Protect the media industry as a whole, setting up safeguards against spyware
uses.

© European Audiovisual Observatory (Council of Europe) 2025
Page 12



i

%{&%RIS 2022-9
Furthermore, the current European Regulators Group for Audiovisual Media
Services (ERGA) will be replaced and will become the Board for Media Services. As
with the ERGA, the Board will be composed of representatives of national
regulatory bodies. It will be tasked with new missions, such as supporting and
advising the European Commission, giving opinions on media market
concentration and ensuring a better system for cooperation among the national
regulators in acting against threats and propaganda.

Together with the EMFA proposal, the European Commission adopted a
recommendation - a soft law tool - encouraging internal safeguards for editorial
independence. It is a self-requlatory tool for the media sector, suggesting models
towards which media groups can move in order to ensure more transparency and
independence in the sector.

The European Commission’s proposal will be discussed by the European
Parliament and the Member States under the ordinary legislative procedure. At
the European Parliament, the procedure is registered under the number
2022/0277(COD). At the Council of the European Union, the Audiovisual and
Media (AUDIO) Working Party has started to discuss the text.

European Media Freedom Act: Proposal for a Regulation and
Recommendation

https://digital-strategy.ec.europa.eu/en/library/european-media-freedom-act-
proposal-regulation-and-recommendation
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NETHERLANDS

Dutch coalition of ISPs and media organisations initiate
roceedings against EU Council over RT broadcasting
an

Ronan O Fathaigh
Institute for Information Law (IVIR)

On 18 July 2022, the application by a Dutch coalition of ISPs and media
organisations to the Court of Justice of the European Union (CJEU) seeking
annulment of the Council of the European Union’s recent bans on Russia Today
and Sputnik (see IRIS 2022-3/6), was published in the Official Journal of the
European Union. The applicants in the case are three Dutch ISPs - A2B Connect,
BIT, and Freedom Internet - and they are supported by the Freedom of
Information Coalition, which includes the Nederlandse Vereniging van Journalisten
(Dutch Association of Journalists) and the Persvrijheidsfonds (Dutch Press
Freedom Fund).

The applicants seek annulment of Council Regulation (EU) 2022/350 of 1 March
2022; and Council Decision (CFSP) 2022/351 of 1 March 2022. This Regulation and
Decision banned the broadcasting of Russian state-owned broadcasters Russia
Today and Sputnik in the EU, prohibiting “operators to broadcast or to enable,
facilitate or otherwise contribute to broadcast, any content by [Russia Today and
Sputnik], including through transmission or distribution by any means such as
cable, satellite, IP-TV, internet service providers, internet video-sharing platforms
or applications, whether new or pre-installed.”

The applicants rely on three main arguments. First, the application argues that
Article 29 of the Treaty on European Union (TEU) and Article 215 of the Treaty on
the Functioning of the European Union (on common foreign and security policy)
do not provide a lawful basis for the contested Decision and Regulation, and that
the Council acted outside its competence, as enshrined in the Treaties. Second,
the Regulation and Decision violate the right to freedom of expression under
Article 11 of the Charter of Fundamental Rights of the European Union (Charter).
And third, the Regulation and Decision violate the right to good administration
under Article 41 Charter, and constitute an infringement of rules of law relating to
the application of the Treaties, more specifically the general principles of good
administration.

Finally, on 7 September 2022, the Freedom of Information Coalition announced
that it had filed a second complaint with the CJEU, following the Council’s new
Decision and Regulation in June 2022, which added three further media outlets to
the list of Russian media outlets prohibited in the EU (see IRIS 2022-7/7).

Case T-307/22, A2B Connect and Others v Council, 18 July 2022
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https://eur-lex.europa.eu/legal-content/DE/TXT/PDF/?uri=CELEX:62022TN0307
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Nederlandse Vereniging van Journalisten, Tweede klacht over blokkade
Russische nieuwzenders bij Europees Hof, 7 september 2022

https://www.nvj.nl/nieuws/tweede-klacht-over-blokkade-russische-nieuwzenders-
europees-hof

Dutch Association of Journalists, Second complaint about blocking Russian news
channels at European Court, 7 September 2022
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LBE] Belgian news site Apache acquitted of stalking and
reach of privacy in SLAPP-case Antwerp Court of
Appeal condemns applicant civil party for abuse of
process

Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

A judgment of the Antwerp Court of Appeal of 9 June 2022 offers strong support
for investigative journalism on issues of public interest, while at the same time
acknowledging the detrimental impact of SLAPPs (Strategic Litigation Against
Public Participation).

The case concerned a complaint by project developer Erik Van der Paal against a
journalist of the news site Apache and its chief editor. The chief editor, Karl van
den Broeck, and Apache journalist Stef Arends were accused of having stalked
Erik Van der Paal of the NV Land Invest Group (Section 422bis Criminal Code) and
of violating the Personal Data Processing Act (Privacy Act). Mr. Van der Paal also
alleged a violation of his right to his own image (portrait right) and an
infringement of the presumption of innocence. Mr. Van der Paal had started the
criminal proceedings because Stef Arends had used a hidden camera to make
images of him welcoming a number of guests to his birthday party at 't Fornuis, a
well-known top restaurant in Antwerp. The images were made secretly from the
public road and were published on the Apache website as an illustration of the
close and friendly relationship between the building promoter and members of the
Antwerp city council. After Apache's acquittal in January 2021, Mr. Van der Paal
lodged an appeal. The Court of Appeal confirmed the acquittal of the Apache
journalists and validated the counter claim of Apache arguing that the lodging of
an appeal in the case had been an abuse of process. The court found that Mr. Van
der Paal had not acted as a prudent and careful person, but had essentially
had the intention of (financially) exhausting Apache and stopping the critical
reporting by Apache about him.

The Court held that the (surreptitious) making of the images and their processing
and integration in the reporting on Apache had been part of responsible
journalistic reporting on a topic of social importance, namely the critical reporting
on a series of real estate projects linked to Land Invest Group NV and its relations
with the Antwerp city authorities. The judgment clarified that the peace and quiet
of Mr. Van der Paal had not been seriously disturbed (no stalking) and that there
was no unfair or unlawful processing of his personal data by Mr. Arends or Apache
(no infringement of the Privacy Act). The violation of his portrait right and
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infringement of the presumption of innocence brought forward by Mr. Van der
Paal was also rejected by the Court of Appeal. The judgment emphasised that the
making and publication of the video at issue was part of Apache's journalistic
activities and was justified within the limits and possibilities that the freedom of
the press offers in the interest of a democratic society.

In reply to Mr. Van der Paal’s appeal, the lawyers of Apache lodged an incidental
appeal, as a legal remedy in 