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EDITORIAL

In his world-famous play Waiting for Godot, Samuel Beckett makes his character
Vladimir utter the following sentence: "We are not saints, but we have kept our
appointment. How many people can boast as much?" Well, if we look at the
implementation of the AVMSD, there are still many EU member states that
haven’t "kept their appointment"”. As mentioned in a previous editorial, this is due
partly to delays forced by the COVID-pandemic. And yet, things are getting more
serious: the reasoned opinion sent by the European Commission to nine EU
countries is a further step in the infringement procedure initiated in November
2020. The member states in question have two months to reply to the
Commission, or the Commission may refer the case to the Court of Justice of the
European Union. In the meantime, a non-EU country "can boast as much": The
Swiss Parliament adopted a revision of its film law on 01 October 2021, which
introduces quotas for European works for non-linear services as well as an
investment obligation for both linear and non-linear services, closely following the
AVMSD rules.

Here in Strasbourg, the European Court of Human Rights has been busy producing
some very interesting judgments. In two cases concerning the Italian public
service broadcaster RAI, the court emphasised the need for pluralism in news and
current affairs programmes, and in political platform programmes offered by the
public broadcaster. Regarding the intermediary liability for content posted by
social media users, the Strasbourg court found that the criminal conviction of a
French politician for failing to promptly delete hate speech, posted by others,
from his public Facebook account, did not violate the right to freedom of
expression as guaranteed under Article 10 ECHR.

You can read about these and many other interesting developments in our
electronic pages.

Stay safe and enjoy your read!

Maja Cappello, editor

European Audiovisual Observatory
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COUNCIL OF EUROPE
FRANCE

European Court of Human Rights: sanchezv. France

Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

The European Court of Human Rights (ECtHR) has delivered a controversial
judgment with regard to the criminal liability for posts on Facebook. It found that
the criminal conviction of a politician for failing to promptly delete hate speech,
posted by others, from his public Facebook account, did not violate the right to
freedom of expression as guaranteed under Article 10 of the European
Convention on Human Rights (ECHR).

The case concerned the criminal conviction of Julien Sanchez, a politician of the
radical right-wing Rassemblement National (National Rally— RN), who
was standing for election to Parliament. Together with the two authors of the
offensive comments posted on his Facebook account, Mr Sanchez was prosecuted
and convicted by the French courts for incitement to hatred or violence against a
group of people or an individual on the grounds of their membership of a specific
religion in application of la loi du 29 juillet 1881 (Law of 28 July 1881 on Freedom
of the Press (article 23-24)) and la loi du 29 juillet 1982 sur la communication
audiovisuelle (Law of 29 July 1982 on audiovisual communication (article 93-3)).

He was ordered to pay a fine of EUR 3000 as well as the sum of EUR 1 000 to the
civil-party claimant, in compensation for non-pecuniary damage. Mr Sanchez’s
conviction was based on his failure to take prompt action in deleting comments
containing unlawful hate speech posted by others on the wall of his Facebook
account. He was found guilty as the “producer” of an online public communication
site, and hence as the principal offender. The cour d'appel de Nimes (Nimes Court
of Appeal) found that the offensive comments had clearly defined the group of
people concerned, namely those of Muslim faith, and that associating the Muslim
community with crime and insecurity in the city of Nimes was likely to arouse a
strong feeling of rejection or hostility towards that group. Moreover, it held that by
knowingly making his Facebook wall public, Mr Sanchez had assumed
responsibility for the content of the comments posted and that his status as a
political figure required even greater vigilance on his part. After the Cour de
cassation (Court of Cassation) dismissed his appeal, Mr Sanchez lodged an
application with the ECtHR, submitting that his conviction had been in breach of
Article 10 ECHR.

© European Audiovisual Observatory (Council of Europe) 2026

Page 7



IRIS 2021-9

1
et

The ECtHR emphasised that it attached the highest importance to freedom of
expression in the context of political debate. It considered that very strong
reasons were required to justify restrictions on political speech and that in the
run-up to an election, opinions and information of all kinds should be permitted to
circulate freely. In the specific circumstances of the case, however, it found that
the French courts’ decision to convict Mr Sanchez had been based on relevant and
sufficient reasons linked to his lack of vigilance and responsiveness. The judgment
refers to the ECtHR’s approach in Delfi AS v. Estonia (IRIS 2015-7/1) emphasising,
in particular, the necessity in a democratic society to combat hate speech, and
the responsibility and duty-of-care as an Internet intermediary, regarding this
matter. The ECtHR stated that personal attacks by means of insults, ridicule or
defamation directed at certain sectors of the population, or incitement to hatred
and violence against a person on account of membership of a particular religion,
are sufficient for the authorities to make it a priority to combat such behavior
when faced with irresponsible use of freedom of expression that undermines the
dignity, or even the safety, of the population groups or sectors in question. The
ECtHR agreed with the French judicial authorities that the comments at issue
were unlawful and in breach of the Facebook terms of use. The ECtHR observed
that Mr Sanchez had not been criticised for making use of his right to freedom of
expression, particularly in the context of political debate, but had been accused
of, and convicted for, a lack of vigilance and responsiveness in relation to the
comments posted on the wall of his Facebook account. Mr Sanchez had knowingly
made the wall of his Facebook account public, thereby allowing his friends to post
comments there. He had thus been under a duty to monitor the content of the
statements published and he could not have been unaware that his account was
likely to attract comments of a political nature, which by definition were polemical
and should therefore have been monitored even more carefully by him. Mr
Sanchez’ status as a political figure required even greater vigilance on his part. As
the conviction to pay a fine of EUR 3 000 was not a disproportionate sanction, the
interference in question could thus be seen as ‘necessary in a democratic
society’. The ECtHR reached the conclusion, by six votes to one, that there had
been no violation of Article 10 ECHR.

Judge Mourou-Vikstrom dissented. She criticised the majority’s approach for not
being sufficiently consistent with the ECtHR’s earlier case-law on the subject of
liability of Internet intermediaries, and for imposing a too high a level of liability
for users’ comments on a Facebook account. Most importantly, in her view, the
judgment neglects the disclaimer in Delfi AS v. Estonia. The approach in Delfi AS
v. Estonia only concerned the liability of a professionally managed Internet news
portal, run on a commercial basis, and not "other fora on the Internet where third-
party comments can be disseminated (..)'" According to the dissenting opinion,
the approach and outcome in Sanchez v. France imposing strict liability on the
holder of a Facebook account could lead to overbroad censoring of users’
comments on Facebook and could have a chilling effect on freedom of expression
on the Internet.

This judgment is not final: at its meeting on 17 January 2022 the Grand Chamber
panel of five judges decided to refer the case Sanchez v. France (application n°
45581/15) to the Grand Chamber of the European Court of Human Rights.
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Arrét de la Cour européenne des droits de ’homme, cinquieme section,
rendu le 2 septembre 2021 dans I’affaire Sanchez c. France, requéte n°
45581/15

Judgment by the European Court of Human Rights, Fifth Section, in the case of
Sanchez v. France, Application no. 45581/15, 2 September 2021

https://hudoc.echr.coe.int/eng?i=001-211777
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European Court of Human Rights: Associazione Politica Nazionale
Lista Marco Pannella and Radicali Italiani v. Italy A Nd Associazione Politica
Nazionale Lista Marco Pannella v. Italy[]

. Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

On 31 August 2021, the European Court of Human Rights (ECtHR) delivered two
judgments dealing with political pluralism in programmes broadcast by Radio
Televisione Italiana (the Italian state radio and television service — RAl). In both
cases, the ECtHR emphasised the need for pluralism in news and current affairs
programmes, and in political platform programmes offered by the public
broadcaster. In the first case (Associazione Politica Nazionale Lista Marco Pannella
and Radicali Italiani v. Italy), the ECtHR found no violation of the right to freedom
of expression as guaranteed by Article 10 of the European Convention on Human
Rights (ECHR), of a political association who had complained about the
discontinuance of political platform programmes on RAl In the second case (
Associazione Politica Nazionale Lista Marco Pannella v. Italy), the ECtHR found a
violation. In that case the ECtHR found that the applicant association had been, if
not excluded, at least highly marginalised in the media coverage of political
debate, as, on three occasions, it had been excluded from taking part in popular
current-affairs television programmes broadcast by RAI.

The first case concerned the discontinuance of certain political programmes,
known as political platforms, broadcast by RAIl. The applicants, two political
associations, complained that this discontinuance had resulted in a breach of their
right to impart their ideas and opinions. The ECtHR noted that the programmes
had no longer been scheduled as a result of inaction on the part of the “oversight
commission” - a political body expressing the wishes of the Italian Parliament as
regards public-service broadcasting - which had stopped providing RAI channels
with the instructions needed to organise the political broadcasts in question. It
had thus been a political choice, within the discretion of Parliament. Furthermore,
all of the political groups and parties which had taken part in the political
programmes had been affected by the consequences of the discontinuance
without distinction. The replacement of those political platforms by more in-depth
political debates had also given RAI greater editorial freedom, affording it other
possibilities for imparting political ideas and opinions on the television. The
discontinuance of the political platforms thus had to be seen in the context of the
general evolution of State-run broadcasting in Italy. That evolution had consisted
of a gradual reduction in the role of the political authority, and of the recognition
of the editorial autonomy of each channel and of the newsrooms responsible for
news programming, with the aim of promoting the impartiality, objectivity and
pluralism of information. The ECtHR came to the conclusion that the
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discontinuance of the political platform broadcasts had not deprived the first
applicant association of the possibility of imparting its opinions and that there had
been no disproportionate breach of its right to freedom of expression. There had
thus been no violation of Article 10. The ECtHR considered however, that the first
applicant association had not had an effective legal remedy for the purpose of
challenging the discontinuance of the programmes in question and therefore it
found a violation of Article 13 of the ECHR (right to an effective remedy). The
complaint of the association Radicali Italiani, the second applicant, was dismissed
as inadmissible, as it had not shown how it had been directly affected by the
discontinuance of the political platform programmes.

In the second case, the applicant association (who had also been an applicant in
the first case), complained that it had not been invited to take part in political
debates scheduled during three major current-affairs programmes broadcast by
the public RAI channels. The applicant association had complained to the Autorita
per le garanzie nelle comunicazioni (Communications Regulatory Authority —
AGCOM) of an imbalance, to its disadvantage, on certain television programmes,
and that the RAl's three general-interest channels had failed to comply with the
obligations stemming from the principles of impartiality and pluralism in the
provision of information. The association argued that the news programmes (TG1,
TG2 and TG3) broadcast by the three channels in question had not included
sufficient reports on the initiatives and awareness-raising campaigns it had
launched. It also complained that its representatives had not been invited to
appear on the main talk shows broadcast on the three RAl-channels - Porta a
porta, Annozero and Ballaro - whereas representatives of other political
movements had taken part. On two occasions, no further action had been taken
on its complaint. Only after the association had applied a second time to an
administrative court, alleging a breach of the res judicata principle, had the
AGCOM finally ordered the RAI to redress the imbalance that had harmed the
applicant association's interests. It was clear that the applicant association had
been absent from three very popular television programmes, which had become
the leading means of presenting political debate and disseminating political ideas
and opinions in the media in Italy. The ECtHR considered that the AGCOM'’s
approach had been excessively formalistic, by carrying out an overall assessment
of the applicant association’s presence during all of the news and current affairs
programmes on the RAI-channels, without taking into account the time at which
the programmes were screened or their popularity. The ECtHR observed that in
general, current-affairs programmes were not subject to a strict requirement of
proportional representation of the views of each political formation, but simply
had a duty to represent different political opinions in a balanced manner.
However, the internal practice employed by the AGCOM and the jurisprudence of
the administrative court regarding the application of the general principles on
pluralism indicated that “political subjects” enjoyed increased protection of their
access to a specific category of current-affairs programmes, including the ones to
which the applicant association’s complaint had related. Therefore the association
as a political organisation had found itself, if not excluded, at least highly
marginalised in media coverage of political debate. The ECtHR decided,
unanimously, that that exclusion had amounted to a violation of the applicant
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association's rights under Article 10 of the ECHR.
Arrét de la Cour européenne des droits de I'homme, premiéere section,

rendu le 31 aoit 2021 dans I’affaire Associazione Politica Nazionale Lista
Marco Pannella et Radicali Italiani c. Italie, requéte n° 20002/13

https://hudoc.echr.coe.int/eng?i=001-211593

Judgment of the European Court of Human Rights, First section, case of
Associazione Politica Nazionale Lista Marco Pannella and Radicali Italiani v. Italy,
Application no. 20002/13, 31 August 2021

https://hudoc.echr.coe.int/eng?i=001-211593

Judgment of the European Court of Human Rights, First section, case of
Associazione Politica Nazionale Lista Marco Pannella v. Italy, Application
no. 66984/14, 31 August 2021

https://hudoc.echr.coe.int/eng?i=001-211594
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REPUBLIC OF TURKIYE

European Court of Human Rights: Ucdag v. Turkey

Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

Once again in a case against Turkey, the European Court of Human Rights
(ECtHR) has found a violation of the right to freedom of expression as guaranteed
under Article 10 of the European Convention on Human Rights (ECHR). As the
Turkish courts had not sufficiently substantiated why two posts on the Facebook
account of an imam could be interpreted as propaganda for a terrorist
organisation, the ECtHR found that his conviction amounted to an unjustified
interference with his right under Article 10 ECHR.

The case concerned Mr Ucdag’s criminal conviction for disseminating propaganda
in favour of a terrorist organisation, on account of two posts published on his
Facebook account. Both posts referred to the PKK (the Workers’ Party of
Kurdistan, an illegal armed organisation). At the relevant time, Mr Ucdag was a
public official working as an imam at a mosque in the Sur district of Diyarbakir.
The impugned posts had included two photographs: one of individuals in uniform
similar to that of PKK members, and one of a crowd demonstrating in a public
street in front of a fire. The posts had originally been shared by two other
Facebook users. In March 2017, the Diyarbakir 5th Assize Court found Mr Ucdag
guilty of the offence of disseminating propaganda in favour of a terrorist
organisation and sentenced him to one year, six months and 22 days’
imprisonment, delivery of the judgment being suspended. Mr Ucdag‘s appeal was
dismissed.

Relying on Article 10 ECHR, Mr Ucdag complained before the ECtHR that his right
to freedom of expression had been infringed on account of the criminal
proceedings instituted against him. The ECtHR considered the suspended
sentence to be an interference with Mr Ucdag‘s right to freedom of expression.
That interference was prescribed by law and pursued a legitimate aim, in
compliance with two conditions enshrined in Article 10 § 2 ECHR. The ECtHR came
to the conclusion, however, that the interference at issue could not be considered
necessary in a democratic society, that condition being the third and most
decisive one in the light of Article 10 § 2 ECHR. The ECtHR observed that in
describing the impugned posts on Mr Ucdag‘s Facebook account, the Turkish
courts had merely said that the content in question had been such as to incite
violence; that he had glorified, condoned and encouraged the terrorist
organisation’s methods entailing coercion, violence and threats by sharing that
content on his Facebook account; and that he had thereby committed the offence
of disseminating propaganda in favour of a terrorist organisation. The ECtHR
considered that those decisions lacked an adequate explanation of the reasons
why the impugned content had to be interpreted as praising, condoning and
encouraging the methods entailing coercion, violence and threats used by the
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PKK. It noted that the decisions by the domestic courts had failed to take into
account all of the principles established in the Courts’ case-law under Article 10
ECHR concerning verbal and written statements presented as fueling or justifying
violence, hatred or intolerance. The ECtHR found that the domestic courts had not
explained how the sharing of the posts in question could have been considered -
in view of their content, context and capacity to lead to harmful consequences,
having regard to their potential impact on the social networks under the
circumstances of the case - as comprising incitement to the use of violence,
armed resistance or uprising, or as amounting to hate speech. The domestic
authorities had therefore failed to conduct an in-depth analysis taking account of
all the criteria set out in the ECtHR's case-law concerning freedom of expression.
On that basis, the ECtHR came to the conclusion that by convicting Mr Ucdag on a
charge of disseminating propaganda in favour of a terrorist organisation by
posting the impugned contents on his Facebook account, the domestic authorities
had failed to conduct an appropriate balancing exercise, in keeping with the
criteria set out in the ECtHR’s case-law, between Mr Ucdag’‘s right to freedom of
expression and the legitimate aims pursued (protecting national security and
territorial integrity, and preventing disorder and crime). As the Turkish
Government had not demonstrated that the grounds relied on by the domestic
authorities to justify the impugned measure had been relevant and sufficient, and
that that measure had been necessary in a democratic society, the ECtHR found,
unanimously, a violation of Article 10 ECHR. The ECtHR also found a violation of
Article 6 ECHR (right to fair trial).

Arrét de la Cour européenne des droits de ’lhomme, deuxiéme section,
rendu le 31 aoit 2021 dans [I'affaire Ucdag c. Turquie, requéte
n° 23314/19

https://hudoc.echr.coe.int/eng?i=001-211581

Judgment by the European Court of Human Rights, Second Section, in the case of
Ucdag v. Turkey, Application no. 23314/19, 31 August 2021

https://hudoc.echr.coe.int/eng?i=001-211581
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EUROPEAN UNION

EU: COURT OF JUSTICE OF THE EUROPEAN UNION

CJEU: ] ud]gment on the Open Internet Regulation and
zero tariff options

Ronan O Fathaigh
Institute for Information Law (IVIR)

On 2 September 2021, the Court of Justice of the European Union (CJEU) delivered
its judgment in C-34/20, concerning the EU Regulation (2015/2120) on open
internet access (Open Internet Regulation), and the compatibility with EU law of
“zero tariff options”, where an internet access provider applies a “zero tariff’ to all
or part of data traffic associated with an application or category of applications.
Notably, the CJEU ruled that a zero tariff option operated by a German ISP was
incompatible with the Open Internet Regulation.

The case involved Telekom Deutschland, an ISP that had been offering its end
customers, for some of its packages, an additional option (also referred to as

n “add-on option”) in the form of a free “zero tariff” option called “StreamOn”.
Activation of that option allowed the data volume consumed by audio and video
streamed by Telekom’s content partners not to be counted towards the data
volume included in the basic package; and once that data volume had been used
up, that generally lead to a reduction in transmission speed. Further, by activating
the “StreamOn” tariff option, the customer accepted bandwidth being limited to a
maximum of 1.7 Mbit/s for video streaming, irrespective of whether the videos
were streamed by content partners or other providers.

In a decision issued in December 2017, the German telecommunications regulator
Bundesnetzagentur (Federal Network Agency) found that the tariff option
operated by Telekom Deutschland did not comply with the obligations arising
from Article 3(3) of Regulation 2015/2120, since it had been accompanied by a
reduction in the data transmission speed for video streaming to a maximum of 1.7
Mbit/s. Crucially, Article 3(3) provided that providers of internet access services
“shall treat all traffic equally, when providing internet access services, without
discrimination, restriction or interference, and irrespective of the sender and
receiver, the content accessed or distributed, the applications or services used or
provided, or the terminal equipment used”. Following a referral to the CJEU by the
domestic courts, the question before the Court was whether Article 3(3) of the
Open Internet Regulation 2015 had to be interpreted as meaning that a limitation
on bandwidth on account of the activation of a “zero tariff” option, applied to
video streaming, irrespective of whether it was streamed by partner operators or
other content providers, was incompatible with the obligations arising from Article
3(3).

© European Audiovisual Observatory (Council of Europe) 2026
Page 15



{7
%, IRIS2021-9
-%_h

First, the CJEU noted that Article 3(3) sought to safeguard equal and non-
discriminatory treatment of traffic in the provision of internet access services and
related end users’ rights. Second, Article 3(3) precluded any measure which ran
counter to the obligation of equal treatment of traffic where such a measure was
based on commercial considerations. Crucially, the Court held that a "zero tariff"
option, such as that at issue in the main proceedings, drew a distinction within
internet traffic, on the basis of commercial considerations, by not counting
towards the basic package traffic to partner applications. It followed, according to
the CJEU, that such a commercial practice “[did] not satisfy the general obligation
of equal treatment of traffic, without discrimination or interference”, laid down in
Article 3(3). As such, the Court concluded that Article 3 of the Open Internet
Regulation had to be interpreted as meaning that a limitation on bandwidth, on
account of the activation of a "zero tariff" option, applied to video streaming,
irrespective of whether it had been streamed by partner operators or other
content providers, was incompatible with the obligations arising from Article 3(3).

Finally, it should also be noted that the CJEU reached similar conclusions in Cases
C-854/1 and C-5/20, also delivered on 2 September, on related "zero tariff"
options operated by Vodafone GmbH, which were also found to be incompatible
with Article 3(3) of the Open Internet Regulation.

Judgment of the Court of Justice of the European Union (Eighth
Chamber), Case C-34/20, Telekom Deutschland GmbH v. Bundesrepublik
Deutschland, 2 September 2021

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62020CJ0034

Judgment of the Court of Justice of the European Union (Eighth
Chamber), Case C-5/20, Bundesverband der Verbraucherzentralen und
Verbraucherverbande - Verbraucherzentrale Bundesverband eV v.
Vodafone GmbH, 2 September 2021

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62020CJ0005

Judgment of the Court of Justice of the European Union (Eighth
Chamber), Case C-854/19, Vodafone GmbH v. Bundesrepublik
Deutschland, 2 September 2021

https://curia.europa.eu/juris/document/document.jsf;jsessionid=2F167085AE13D29
41A2C90D5C8D6B0AD?text=&docid=245531&pagelndex=0&doclang=EN&mode=r
eq&dir=&occ=first&part=1&cid=519183
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https://curia.europa.eu/juris/document/document.jsf;jsessionid=2F167085AE13D2941A2C90D5C8D6B0AD?text=&docid=245531&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=519183
https://curia.europa.eu/juris/document/document.jsf;jsessionid=2F167085AE13D2941A2C90D5C8D6B0AD?text=&docid=245531&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=519183
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EU: EUROPEAN COMMISSION

European Commission Recommendation on safety and
protection of journalists

Tarlach McGonagle
Institute for Information Law (IVIiR), University of Amsterdam

The European Commission adopted a new Recommendation on ensuring the
protection, safety and empowerment of journalists and other media professionals
in the European Union on 16 September 2021. This is the European Commission’s
first frontal engagement with these topics in a recommendation to the 27 EU
Member States. The Recommendation provides guidance to the Member States
on how to take “effective, appropriate and proportionate measures to ensure the
protection, safety and empowerment of journalists”.

It is framed in terms of EU law, policy and support measures. Various rights and
principles enshrined in the Charter of Fundamental Rights of the European Union
are given pride of place, including freedom of expression, media freedom and
pluralism, integrity of the person, liberty and security, and non-discrimination. The
main substantive focuses of the Recommendation are: a statement of purpose;
general recommendations; three sets of specific recommendations, and ‘provision
of information, reporting and monitoring’. The general recommendations focus
first on how to ensure that all crimes against journalists, offline or online, are
investigated and prosecuted in an effective and impartial manner. Their second
focus is on how to foster cooperation between law enforcement authorities,
journalists and associations representing journalists. The third focus is on how
States can support the development of independent response and support
mechanisms for journalists and other media professionals facing threats. Such
mechanisms could provide legal advice, psychological support, safe places and
emergency helplines. The fourth focus is ensuring access to places and sources of
information, thereby emphasizing the importance of first-hand reporting as part of
the media’s public watchdog role. The fifth concerns training, on a continuous
basis, for all professions dealing with the protection and safety of journalists,
including the judiciary and law enforcement authorities. The need for safety
trainings for journalists is also underscored. The final focus within the general
recommendations is economic and social protection for journalists and other
media professionals and the creation of an enabling professional environment.
The three sets of specific recommendations address particular issues of concern:
1) the protection and safety of journalists during protests and demonstrations; 2)
ensuring online safety and digital empowerment, and 3) empowering and
protecting female journalists and those belonging to minority groups or reporting
on equality. They offer Member States mainly practical guidance on how to
strengthen or enhance existing approaches to these issues. They encourage
trainings for, and cooperation with, law enforcement agencies as support
measures for ensuring the safety of journalists while covering protests and
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demonstrations. They also underscore the importance of good communication
and regular dialogue and reporting. For online safety, they promote cooperation
between public authorities and industry, as well as between online platforms and
civil society. They also set out various measures of protection against online
surveillance. For the empowerment of female journalists and journalists belonging
to minority groups, the emphasis is on improving transparency in reporting and
data collection on attacks and discrimination. Measures fostering equality and
inclusion in the media industry and in newsrooms are also emphasized, as are
awareness-raising campaigns and provision of information.The Commission
intends to monitor Member States’ compliance with the Recommendation.
Member States are expected to provide the Commission with all relevant
information it needs for monitoring purposes no later than 18 months after the
adoption of the Recommendation, and thereafter upon request. The Commission
will evaluate the implementation of the Recommendation by Member States and
develop key performance indicators for that purpose. On the basis of its impact
assessments, the Commission will decide whether additional measures are
required to achieve the aims of the Recommendation.

With the adoption of this Recommendation, the European Union is following in the
footsteps of the Council of Europe and the OSCE, both of which have already
adopted flagship recommendations on the safety of journalists in Europe. The
European Commission’s Recommendation makes a few cursory references to the
Council of Europe’s Committee of Ministers’ CM/Rec(2016)4 to Member States on
the protection of journalism and safety of journalists and other media actors (see
IRIS 2016-5:1/3). It aims to support the implementation of the Council of Europe’s
standards, and in particular” CM/Rec(2016)4. The Commission’s Recommendation
and CM/Rec(2016)4 cover much similar ground. The former has an ostensibly
narrower focus on “other media professionals”, whereas the Council of Europe’s
approach is more expansive: “other media actors” clearly includes non-
professional contributors to public debate, such as citizen journalists, bloggers,
academics, whistleblowers, etc. The Commission’s Recommendation does not
explicitly reference OSCE Ministerial Council Decision No. 3/18 - Safety of
Journalists (7 December 2018).

European Commission, Recommendation on ensuring the protection,
safety and empowerment of journalists and other media professionals in
the European Union, 16 September 2021

https://digital-strategy.ec.europa.eu/en/library/recommendation-protection-safety-
and-empowerment-journalists
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EU: EUROPEAN COMMISSION

European Commission: Call on member states to fully
transpose EU audiovisual and telecom rules

Francisco Javier Cabrera Blazquez
European Audiovisual Observatory

On 23 September 2021, the Commission announced that it had sent a reasoned
opinion to the Czech Republic, Estonia, Ireland, Spain, Croatia, Italy, Cyprus,
Slovenia and Slovakia for failing to provide information about the implementation
of the EU Audiovisual Media Services Directive (AVMSD) into their national laws.
This is a further step in the infringement procedure initiated in November 2020,
when the Commission sent letters of formal notice to 23 Member States for not
having notified full transposition (see IRIS 2021-1:1/25).

On the same date, the Commission announced that it had sent a reasoned opinion
to Estonia, Spain, Croatia, Ireland, Italy, Cyprus, Latvia, Lithuania, Luxembourg,
Malta, the Netherlands, Austria, Poland, Portugal, Romania, Slovenia, Slovakia and
Sweden for not having notified the Commission about the full transposition of the
European Electronic Communications Code (EECC). This is a further step in the
infringement procedure initiated in February 2021, when the Commission sent
letters of formal notice to 24 Member States for not having notified full
transposition.

In both cases, the member states in question have two months to reply to the
Commission, or the Commission may refer the case to the Court of Justice of the
European Union.

Press release of the European Commission,[] "Audiovisual media:
Commission calls on Member States to fully transpose EU rules on
audiovisual content", 23 September 2021

https://digital-strategy.ec.europa.eu/en/news/audiovisual-media-commission-calls-
member-states-fully-transpose-eu-rules-audiovisual-content

Press release of the European Commission,[] "EU Electronic
Communications Code: Commission calls on Member States to fully
transpose new telecom rules into national law," 23 September 2021

https://digital-strategy.ec.europa.eu/en/news/eu-electronic-communications-code-
commission-calls-member-states-fully-transpose-new-telecom-rules
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POLAND

European Commission: Poland referred to the CJEU for
undermining the independence of the national
telecommunications regulator

Francisco Javier Cabrera Blazquez
European Audiovisual Observatory

On 23 September 2021, the European Commission decided to refer Poland to the
Court of Justice of the European Union for breaching the requirements of the
European Electronic Communications Code (EECC), safeguarding the
independence of the Urzad Komunikacji Elektronicznej (Office of Electronic
Communications - UKE) the National Regulatory Authority (NRA) for
telecommunications.

Using an urgent procedure in May 2020, Poland had amended certain provisions
of the Polish telecommunications law concerning the appointment and dismissal
of the Heads of the UKE. With the same amending legislation, the Polish
government prematurely dismissed the Head of the UKE as of May 2020, when his
mandate should have lasted until September 2021. Under EU rules, the conditions
that can result in an early dismissal of an NRA Head must be laid down before the
start of the mandate. This is an important safeguard to guarantee the
independence of the national regulatory authority from political pressure; a key
principle of the EU telecoms regime which was safeqguarded by the then
applicable Framework Directive, and was recently underscored in the Electronic
Communications Code.

Press release of the European Commission, "Commission refers POLAND
to the Court of Justice of the European Union for undermining the
independence of the national telecommunications regulator”, 23
September 2021

https://ec.europa.eu/commission/presscorner/detail/en/ip 21 4611
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BULGARIA

[BG] Implementation of Directive 2019/789 and
Directive 2019/790 past deadline, but in the works

Nikola Stoychev
Dimitrov, Petrov & Co., Law Firm

On 15 September 2021, a procedure for the public consultation on lMpoekT Ha
3aKoH 3a n3MeHeHue v [oNbJIHEHNE Ha 3akoHa aBTOPCKOTO rMpaBo U CPOAHUTE
my npasa (draft Bill for the amendment and supplement to the Copyright and
Neighbouring Rights Act - the BIIl) was initiated by the MwuHucrepcrso Ha
kyntypata (Ministry of Culture).

The consultation is part of the mandatory process for transposing two of the,
currently, most important EU directives concerning copyright and the TMT
industry (technology, media and telecom industry): 1) Directive 2019/789 laying
down rules on the exercise of copyright and related rights applicable to certain
online transmissions of broadcasting organisations and retransmissions of
television and radio programmes; and 2) Directive 2019/790 on copyright and
related rights in the Digital Single Market.

This consultation is expected to be the final step before the Bill is (eventually)
approved by the Government and submitted to Parliament for voting and
adoption. To add a bit of a background, the implementation process regarding the
directives in Bulgaria started early on (in June 2020) with preliminary
consultations initiated by the Ministry of Culture during which the most relevant
stakeholders participated. The aim was to gather their views and use them as a
basis for the preparation of a balanced draft bill. A final draft of the Bill, however,
was only recently published - more than a year past the said preliminary
consultations.

Moreover, the current public consultation was opened more than three months
after the implementation deadline stated in the Directives had passed and after
the European Commission (EC) had already opened infringement procedures
against 23 Member States (including Bulgaria). The conflicting interests of all
affected stakeholders and the controversies over some of the texts of the
Directives have obviously had a great impact on this delay. Moreover, the political
stalemate in the country (with third Parliamentary elections and a presidential
election to be held in November), as well as the Covid-19 crisis have made the
process even more complicated.

At this stage, the Bill seems to include all the mandatory requirements of
Directive 2019/789 and Directive 2019/790 and introduces a handful of the
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provisions that are left to the discretion of each Member State by EU legislation.
However, it remains to be seen what the final draft will look like following the
consultations, considering that the part of the transposing texts that is left to the

discretion of Member States can change drastically.

The procedure for public consultation will be open until 15 October and in theory,
a prolongation of this period is possible. In any case, it can be assumed that the
Bill is unlikely to be voted on and adopted by Parliament earlier than the
beginning of 2022. As major changes will follow from the adoption of the Bill, the
industry will be closely monitoring all developments.

MybnnyHa KOHCynTauusas OTHOCHO MNPOEKT Ha 3aKOH 3a HW3MeHeHue H
AonbJ/IHeHUue Ha 3aKoOHa 3a aBTOPCKOTO nNpaBo U CPOAHUTE My npaBa

http://mc.government.bg/page.php?p=141&s=852&sp=914&t=0&z=0

Public consultation on a Draft Bill for amendment and supplement to the
Copyright and Related Rights Act
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SWITZERLAND

[CH] Switzerland adopts new obligations for audiovisual
services

Matthias Blircher
Federal Office of Culture

After 18 months of deliberation, the Swiss Parliament has adopted a revision of
the Filmgesetz (Federal Act on Film Production and Film Culture - FiG) on 1
October 2021. The law introduces a quota for European works for non-linear
services, as well as an investment obligation for both linear and non-linear
services. The regulation closely follows the framework of the Audiovisual Media
Services Directive (AVMSD) of the European Union. The volume of investment to
films and audiovisual content is expected to increase by CHF 18 million per year.

Non-linear services must include in their offer at least 30% European films (quota)
and assure that these titles are labelled and visible (prominence). The obligation
also concerns services outside Switzerland if their target public includes
Switzerland. Exceptions are made for services with low turnover, showing few
films or special interest programs. The 50% quota for linear television is still valid
and regulated in the Bundesgesetz Uber Radio und Fernsehen (Federal Act on
Radio and Television - RTVG).

Both non-linear and linear services must devote 4% of their turnover to the
funding of Swiss films or official co-productions. The obligation concerns private
broadcasters, foreign broadcasters with a publicity window to Switzerland, TVOD
and SVOD platforms, as well as telecom services providing film content. The
public service broadcaster SRG-SSR is not included, because its investment
obligation is subject to a separate licence agreement with the government. Free
services are not included, either. Exceptions are made for services with low
turnover, showing few films or special interest programs. For linear services, the
new investment obligation replaces the current obligation in the Radio and
Television Act.

The funding will mostly go to Swiss films and official co-productions, which
includes theatrical films, but also to narrative audiovisual productions, as long as
they comply to the definition of film in the Film Act. The producer of the film must
be independent from the service. The service can either buy the licences of
existing films, commission or co-produce a film.

Alternatively, the service can invest in publicity for Swiss films and co-productions
(up to CHF 500 000 per year), or support institutions that support films (regional
funds, festivals). If the service, within a timeframe of four years, does invest less
than 4%, then a subsidiary fee is due.
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The services must apply to a public registry. Foreign services must indicate a
mailing address in Switzerland and specify the responsible persons. The services
must report annually on quota, turnover and investment activities. Online services
must further communicate the number of views by title. This data can be
published periodically. The communication obligation was already introduced in
2016.

The law is still subject to a possible referendum and is expected to be effective on
1 January 2023. The Bundesamt fur Kultur (Federal Office of Culture - BAK) is
charged to implement the law. A decree from the government will further detail
the definitions of turnover, film scope, independence of the producer and the
production, and investment types.

Filmgesetz - Anderung vom 1. Oktober 2021

https://www.fedlex.admin.ch/eli/fga/2020/727/de

Film Act - revision of 01 October 2021
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CYPRUS

[CY] The law of the Public Service Media to incorporate
provisions of the Directive 2018/1808/EU

Christophoros Christophorou
Council of Europe expert in Media and Elections

A draft law, amending Chapter 300A of the Law on the Cyprus Broadcasting
Corporation, is under discussion in the parliamentary committee on Internal
Affairs of the House of Representatives. The draft law would transpose into the
law of the public service media (Cyprus Broadcasting Corporation —
CyBC) provisions of the new AVMS Directive 2018/1808/EU, as well as introducing
other changes.

The main sections of the European Directive that would be incorporated into
CyBC's law are the following:

New and amended definitions. Advertising, their distinction from programmes, their
timing, duration, placement and prohibited products from advertising. Rules
governing the content of advertising in respect of human rights, non-discrimination
and the protection of children. Rules on product placement. Access to programmes
for persons with disabilities. CyBC's contribution and role in media education, in
cooperation with the Radio Television Authority. Programmes provided by and
obligations of CyBC in respect of human rights, the protection of minors and their
personal data, and the use of means that can ensure the attainment of these goals.
Special rules relating to the advertising of children's toys, of gambling and betting
services are also included in the draft law. They refer to the timing, the duration
and the content of such advertising, as well as to rules they must respect in order
to protect minors. The Authority is vested with special powers to monitor and to
request the immediate withdrawal of advertisements that may be considered to
impair the safety and or development of children.

Emionun gpnuepibal, Mapaptnua Exto - Noupooxébia, 14 lovviov 2021,
oo. 1312-1322.

https://www.mof.gov.cy/mof/gpo/gpo.nsf/All/8D40224EFD72DCA3C22586F4002429
9F?0OpenDocument

Official Gazette, Appendix Six - Draft Laws, 14 June 2021, pp. 1312-1322.
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[CY] A draft law for the transposition of the AVMS
Directive 2018/1808/EU into national Law

Christophoros Christophorou
Council of Europe expert in Media and Elections

A draft law amending the Law on Radio and Television Organisations N.7(1)1998 is
under discussion in the parliamentary committee on Internal Affairs of the House
of Representatives aiming at the transposition of the Directive 2018/1808/EU into
Cyprus Law.

The draft law will incorporate the amendments of the AVMS Directive 2010/13/EU,
introduced with the 2018 Directive, and further amend the Cyprus Law in
compliance with provisions of the new Directive. They include, among others, the
following:

A new section explicitly provides for the independence of the Cyprus regulator,
the Radio Television Authority, from the government and any other body. The
Authority should not seek or receive any advice from any entity. However, its
supervisory authority, the Minister of the Interior may give advice to the Authority
of a general nature, in relation to its competences, which are necessary for the
interests of the Republic. Procedures for the appointment of the Authority's
Chairperson and members should be transparent and the Authority should also be
self-sufficient and independent in terms of human and material /financial
resources.

The competences of the Authority are extended on video-sharing platforms, in
terms of ensuring compliance with the Law and imposing sanctions for eventual
violations. The Authority may also introduce by law measures that give it powers
to access media ownership data, provided that privacy offered by law is
respected.

In addition to transposing provisions of the Directive, the amending law provides
for the following:

The Authority is vested with the power to decide on the licensing procedures and
the application documents for the granting of permanent licences. Instead of the
existing ten-year validity, the draft suggests that the duration of a licence for
audiovisual services is cut down to five years.

A derogation is proposed in relation to the requirements (share-holding, structure,
management, etc.) for granting a licence; if the service provider is linked with a
legal person of public law, the Authority could disregard any requirements applied
for private/commercial entities.

The section on procedures relating to the drawing of a radio frequencies plan
refers to the provisions of the Radio Communications Law and the competencies
on the matter of the Directorate of Radio Telecommunications, which is under the
newly established deputy minister of Research Innovation and Digital Policy.
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Finally, the Council of Ministers can dismiss an Authority's member for inability to
respond to terms related to the execution of duties guaranteeing the
independence and transparency of work of the Authority.

Emionun Epnuepidba, Mapaptnua Exto - Nouooxébia, 15 Anpidiov 2021,
00. 633-663

https://www.mof.gov.cy/mof/gpo/gpo.nsf/All/E9OF9A3EA0619715C22586B80029084
770penDocument

Official Gazette, Appendix Six - Draft Laws, 15 April 2021, pp 633-663
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[CY] Extension of Temporary Television Licences for one
Year to June 2022

Christophoros Christophorou
Council of Europe expert in Media and Elections

Following the switch-over to digital television in July 2011, Cyprus audiovisual
media service providers continue to operate with temporary digital licences. The
latest extension of licences will be until the end of June 2022. Law 74(1)/2021,
amending the basic Law on Radio and Television Organisations (L.
7(1)/1998), authorises the Radio Television Authority to extend the validity of
television licences for all operating service providers for one more year. The law
was published in the Official Gazette on 28 April 2021. Amendments to the basic
Law 7(1)/1998 that would reflect the conditions of the new environment and make
it possible to issue permanent licences have been pending for many years.
Various amendments were made to the law but none of them have addressed the
issues that would enable the issuing of permanent (normal) digital licences. Thus,
temporary licences have now been extended until 30 June 2022.

By virtue of the same amending law, temporary licences granted to Legal Entities
of Public Law (LEPL) have also been extended for one year, even in cases where
they do not fulfil all of the requirements set out by law. This is applicable to Apxri
TnAemkowwviwv Konmpouv (Cyprus Telecommunications Authority — CYTA), a semi-
governmental organisation that also operates IPTV. Its capital share and structure
as a LEPL deviates from the model set in the basic law, which requires, amongst
other things, capital share dispersion and a ceiling of 25% per shareholder. CYTA
has so far benefited from a special provision voted on in 2011, allowing it to
continue to operate in the digital environment.

The amending law also authorises the Radio Television Authority to issue
temporary licences to new applicants, also valid until the aforementioned date -
the of end June 2022.

This extension of temporary licenses for one year may be the last one and
permanent digital licences may be issued before June 2022. This would be
possible after a draft law — amending the basic law on Radio and Television
Organisations in order to transpose into national law Directive 2018/1808/EU — is
adopted by the House of Representatives. In addition to the transposition of the
Directive, the draft law provides that the Radio Television Authority is vested with
the power to decide on the procedure for the granting of digital licences and the
required application documents.

The same draft law provides for a derogation from the obligations of applicants to
have a specific shareholding structure, as well as other features in the case of
LEPLs, such as the case of CYTA mentioned above.

Finally, while the validity of analogue licences (before the switch-over to digital)
used to extend to ten years, the draft law provides for a reduced period of five
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years, for digital licences.

Noéuoc 74(1)2021 mnov Tpomomolei Touc mePi Pablopwvikwv Kai
TnAsonTiKwv ZTaBuwv Nououvg Tov 1998 éwg ap.2 Tov 2020

http://www.cylaw.org/nomoi/arith/2021 1 074.pdf

Law 74(1)2021 Amending the Law on Radio and Television Organisations 7(1)1998
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[DE] Calls for tender to determine offers that must be
easy to find on user interfaces in accordance with
“public value” rules

. . Dr. Jorg Ukrow
Institute of European Media Law (EMR), Saarbrucken/Brussels

On 1 September 2021, the 14 German Landesmedienanstalten (state media
authorities) published calls for tender pursuant to Article 84 of the
Medienstaatsvertrag (state media treaty - MStV) in order to determine offers that
must be easy to find in user interfaces. Separate calls for tender for video and
audio services must be organised in accordance with Article 3(1)(2) of the state
media authorities’ Public-Value-Satzung (public value rules). They mark the start
of the process described in Article 84(5) MStV for determining so-called public
value offers of private media (i.e. those that make a significant contribution to the
diversity of opinions and offers) which, under the new provisions of the MStV,
must be “directly accessible and easy to find” in user interfaces. The calls for
tender deliberately leave a degree of flexibility, especially with regard to the
individual parts of the application and the documentation that must be submitted
under Article 4 of the Public-Value-Satzung. This particularly reflects the wide
variety of expected applicants (broadcasters, broadcast-like telemedia, telemedia
pursuant to Article 2(2)(14)(b) MStV and software-based applications that serve to
control them).

The media authority responsible for the determination process is the
Landesanstalt fir Medien NRW (North-Rhine Westphalia media authority). The
Kommission fur Zulassung und Aufsicht (Commission on Licensing and
Supervision - ZAK) helps it to fulfil this task in accordance with Articles 105(1)(9)
and 104(2)(2) MStV.

According to Article 4(2) of the Public-Value-Satzung, in their application for public
value status, applicants must include documents that can be used to verify the
contribution made, by the audio or video offer, to the diversity of opinions or
offers. The Landesanstalt far Medien NRW checks the applications, ensuring that
the conditions for determining the offer under the Public-Value-Satzung are met.
For each audio or video offer, the ZAK makes a decision on whether the relevant
conditions are met. Its findings are valid for three years from the date recorded in
the administrative decision of the Landesanstalt fur Medien NRW. In accordance
with Article 9 of the Public-Value-Satzung, the audio and video offers that are
awarded public value status are published in a list on the Landesmedienanstalten
website (“die medienanstalten”) for implementation by providers of user
interfaces.

According to Article 7(1) of the Public-Value-Satzung, when determining the audio
and video offers in accordance with Article 84(3)(2) and 84(4) MStV, only the
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criteria listed in Article 84(5) MStV should be taken into account. These are: 1. the
amount of time spent reporting on political and historical events, 2. the amount of
time spent reporting on regional and local information, 3. the ratio between in-
house productions and programme content produced by third parties, 4. the
quota of accessible offers, 5. the ratio between trained employees and employees
who still need to be trained, involved in creating the programme, 6. the quota of
European productions, and 7. the quota of offers for young target groups. The
definitions contained in Article 7(2) of the Public-Value-Satzung apply, unless
different definitions are used in the Medienstaatsvertrag. An overall view is taken
in accordance with the principles enshrined in Article 8 of the Public-Value-
Satzung.

The deadline for submitting applications is 30 September 2021. A longer deadline
would have meant delaying the decision on which private offers should be easy to
find. With the obligation to make subsidised public offers easy to find entering
into force on 1 September 2021, any such delay should be avoided.

Ausschreibungen der Landesmedienanstalten zu Public-Value-Inhalten

https://www.die-medienanstalten.de/ausschreibungen

State media authority calls for tender for public value content
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[DE] Federal Supreme Court rules on influencers’
advertising obligations

Mirjam Kaiser
Institute of European Media Law

In three rulings published on 9 September 2021, in relation to the well-known
German social media influencers Leonie Hanne, Cathy Hummels and Luisa-
Maxime Huss (case nos. | ZR 90/20, I ZR 125/20 and | ZR 126/20), the
Bundesgerichtshof (Federal Supreme Court - BGH) decided whether influencer
posts should be labelled as advertising.

The proceedings were instigated by an association in competition, which had
accused the influencers of engaging in surreptitious advertising pursuant to
Articles 8(1)(1), 8(3)(2), 3(1) and 5a(6) of the Gesetz gegen den unlauteren
Wettbewerb (Unfair Competition Act - UWG). According to these provisions,
unless an exemption applies, a case can be brought against an entrepreneur who
engages in an unlawful commercial practice such as failure to identify the
commercial intent of a commercial practice.

The first case (no. | ZR 90/20) concerned a post by Luisa-Maxime Huss, a fithess
influencer who uses her Instagram account to post images and video clips of
sports exercises, fithess tips and nutrition advice, as well as operating a
commercial fithess website offering exercise classes in return for payment. In one
of her Instagram posts, she had presented a brand of raspberry jam, along with a
so-called “tap tag”, which when tapped took the user to the jam manufacturer’s
website. However, the post had not been labelled as advertising, even though she
had been paid for posting it.

In this case, the BGH decided that the post was a commercial practice, within the
meaning of Article 2(1)(1) UWG, because the depiction of the jam worked in the
manufacturer’s favour and the defendant had been remunerated. However, it
ruled that the link to the company using a “tap tag” was not, on its own, sufficient
to constitute a commercial practice. Rather, it was the overall impression of the
post, which was “overly commercial”, presenting products without any critical
distance or only in a positive light, that made it a commercial practice. In this
case, Article 5a(6) UWG had been infringed because the failure to label the post
as advertising meant that its commercial intent, which was not clear from the
circumstances, had not been sufficiently identified. The BGH also found that the
post had breached Article 22(1)(1) of the Medienstaatsvertrag (state media treaty
- MStV), which requires telemedia, such as the Instagram app, to make
advertising clearly recognisable as such and distinctly separate from the other
content of the offers provided. In the court’s opinion, the influencer had rightly
been ordered to remove the post without an advertising label.

The second case (no. | ZR 125/20) concerned beauty, fashion and lifestyle
influencer Leonie Hanne, who posted pictures of herself on these themes. The
defendant had posted some images without labelling them as advertising and had
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therefore been accused of surreptitious advertising. In the BGH’s opinion,
however, she had not infringed Article 5a(6) UWG because the commercial nature
of her posts was clear from the fact that they advertised her own company’s
products. The court pointed to the fact that she had 1.7 million followers and that
her account was mainly used for commercial purposes. Followers would therefore
be expected to know that posts from her account would generally be advertising.
The provisions of Article 6(1)(1) of the Telemediengesetz (Telemedia Act - TMG),
concerning commercial communication in telemedia, and those of Article 22(1)(1)
MStV, concerning advertising in telemedia, were market conduct rules specific to
the telemedia sector. The media law assessments expressed in these specific
provisions should not be undermined by the application of the general
competition law provisions of Article 5a(6) UWG. The notion of consideration,
provided for in Article 6(1)(1) TMG and Article 22(1)(1) MStV, only applied to the
promotion of third-party companies and not self-advertising.

In the final case (no. | ZR 126/20), the influencer Cathy Hummels had failed to
label posts as advertising, although she always marked her posts with the note
“paid partnership”. Here also, the court ruled in the influencer’s favour. Although
her posts constituted commercial practices, they were always advertising her own
company, so she had not violated Article 5a(6) UWG. The commercial intent was
clear from the circumstances, according to the BGH.

Labelling obligations for influencers are currently a subject of fierce debate in
Germany, from both media law and competition law perspectives. Most of the
discussion is centred on how big a channel needs to be before it can be regarded
as commercial, the definition of advertising, and when and how posts should be
labelled. The BGH’s decisions have provided some clarity on the subject, but the
answers to these questions will continue to depend on the circumstances of the
individual case.

Urteil des Bundesgerichtshof vom 9.9.2021 (I ZR 90/20)

http://juris.bundesgerichtshof.de/cgi-
bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=122152&pos=0&anz=
1

Federal Supreme Court decision of 9 September 2021 (I ZR 90/20)

Urteil des Bundesgerichtshof vom 9.9.2021 (I ZR 125/20)

http://juris.bundesgerichtshof.de/cqi-
bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=122155&pos=0&anz=
1

Federal Supreme Court decision of 9 September 2021 (I ZR 125/20)

Urteil des Bundesgerichtshof vom 9.9.2021 (I ZR 126/20)

http://juris.bundesgerichtshof.de/cqi-
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