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EDITORIAL

Two years ago, in these very same electronic pages, | joyfully wrote (paraphrasing
Heinrich Heine): ...in the wonderful month of May flowers bloom, birds sing, and
the Festival de Cannes opens its doors to the whole fauna and flora of
international cinema. This is, as you know, something we will have to renounce for
the second consecutive year. COVID pandemic oblige, this year the festival has
been moved to the beginning of July, and (as it reads on the Festival's website)
the event will take place in strict compliance with the government health
measures in force in France for the period of the Festival. Let’'s keep our fingers
crossed!

Talking about cinema(s): in France, where more than 400 feature films are
queueing to be projected onto the silver screen, the CNC has adopted an
emergency measure in order to make it easier to release new films outside
cinema theatres without the need to pay back CNC funding. In parallel to this
decision, the French competition authority has clarified the framework and
conditions under which temporary consultation between distributors on film
release dates could be compatible with competition law. In Italy, a new
Commission in charge of verifying the correct classification of cinematographic
works by distributors and producers has been created. In the words of the Italian
Minister of Culture, with this decree, "film censorship has been abolished and the
system of controls and interventions that still allowed the State to intervene on
the freedom of artists has been definitively ended". But just as the audiovisual
sector extends beyond the silver screen, our newsletter also covers other areas:
from the co-regulation of commercial communications in Spain to the withdrawal
of the European Commission’s 2019 Commitment Decision involving major film
studios and Sky UK; from new rules affecting the media sector in Bulgaria to a
Dutch court judgment on an offensive COVID-19 broadcast and incitement to
hatred; from Germany’s voluntary self-monitoring body for multimedia service
providers approval of Disney+’'s new extended child protection functions to the
Danish draft implementation of EU copyright directives.

Stay safe and enjoy your read!

Maja Cappello, editor European Audiovisual Observatory
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European Court of Human Rights: Bon v Croatia

. Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

The European Court of Human Rights (ECtHR) has once more taken into
consideration some specific features of offensive statements distributed over the
Internet in a case applying Article 10 of the European Convention on Human
Rights (ECHR). The applicant, an environmental activist, was convicted and fined
for insulting a local politician, stating in public that the latter had “acted like a real
cockroach”. The ECtHR found that the criminal conviction for insult violated the
activist’s right to freedom of expression as guaranteed under Article 10 ECHR. The
Court referred to the fact that the insulting statement had been posted on the
website of a local NGO, with only a limited impact, and without the activist’s
knowledge and consent.

The applicant, Ranko Bon, is the president of a regional branch of the Green Party
in Croatia. At a round table organised by the National Forum for the Environment,
held at the Centre for Journalists in Zagreb in 2009, in front of an audience of
approximately fifty people, Bon gave a presentation in which he asserted that
there had been an excess of instruments of power in his hometown Motovun.
According to Bon there was a democratic deficit, due to the fact that everything
was happening “in darkness”, behind closed doors, far from the eyes of the
public. In that context, he also said that the then head of the Motovun
Municipality, S.V., had been acting “like a real cockroach”. Bon’s speech was
recorded without his knowledge and published, without his consent, on the
website of an environmental non-governmental organisation (NGO). S.V.
subsequently lodged three criminal complaints against Bon accusing him of
defamation and insult. Bon was found guilty of insulting S.V., in particular by
referring to him as “a real cockroach”. This statement was considered to aim at
harming S.V.’s honour or reputation. Bon was fined for 3 500 EUR and ordered to
bear the costs of proceedings to the amount of 130 EUR. This conviction was
confirmed on appeal and the Constitutional Court dismissed Bon’s complaints as
ill-founded.

Before the ECtHR Bon argued that his criminal conviction had violated his right to
freedom of expression guaranteed under Article 10 ECHR. The judgment of the
ECtHR focusses on the question as to whether the interference with Bon’s right to
freedom of expression could be justified as necessary in a democratic society. It
qualifies the present case as a conflict between concurrent rights, namely S.V.’s
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right to reputation, as part of his private life guaranteed under Article 8 ECHR, on
the one hand, and Bon’s right to freedom of expression on the other. In such a
context, the ECtHR evaluates whether the domestic courts applied the criteria
established in its case-law on the subject, and whether the reasons that led them
to take the impugned decisions were sufficient and relevant to justify the
interference with the right to freedom of expression. The Court observes that Bon
as an environmental activist and the president of a local branch of a political
party, had given a presentation at a public gathering of a scientific nature, at
which, among other things, the manner of conducting local environmental politics
had been discussed. Therefore it considers that the discussion in the present case
was clearly one of public interest and the subject of social debate. S.V., as head of
the Motovun Municipality, was a public figure and therefore he should have had a
higher threshold of tolerance towards any criticism directed at him while
conducting local politics. Furthermore the impugned statement had been made
only to a limited number of people with a particular interest, while Bon did not
have the intention to make his presentation available to the general public. It was
without his knowledge or consent that his presentation had been privately
recorded and posted on the website of a local NGO, with only a limited impact.
The Court further observes that the domestic courts limited their analysis to the
fact that Bon had called S.V. “a real cockroach”, without embarking on an analysis
of whether Bon’s statement could have been a value judgment not susceptible of
proof. The domestic courts also failed to carry out an adequate analysis to assess
the context in which the impugned expression had been used, summarily
dismissing Bon’s contention that the impugned part of his speech had been purely
metaphorical. With regard to the nature and severity of the sanction imposed, the
ECtHR notes that Bon was convicted in criminal proceedings and consequently
received an entry in his criminal record, while the fine imposed on Bon -
approximately 3 500 EUR - was substantial. The sanction imposed had also
negative repercussions on Bon’s further engagement as an environmental activist
since thereafter he retreated from his local political engagement and from all
public activities, whereas S.V. was re-elected at the subsequent local elections.
The ECtHR concludes that the domestic courts did not put forward relevant and
sufficient reasons for the interference with Bon’s freedom of expression or give
due consideration to the principles and criteria laid down in the Court’s case-law
for balancing that freedom with another individual’s right to respect for his or her
private life. The domestic courts exceeded the margin of appreciation afforded to
them and failed to strike a reasonable balance of proportionality between the
measures restricting Bon’s right to freedom of expression and the legitimate aim
pursued. There has accordingly been a violation of Article 10 ECHR.

Judgment by the European Court of Human Rights, First Section, sitting
as a Committee, in the case of Bon v. Croatia, Application no. 26933/15,
18 March 2021

https://hudoc.echr.coe.int/eng?i=001-208646
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UKRAINE

European Court of Human Rights: sedletska v. Ukraine

. Dirk Voorhoof
Human Rights Centre, Ghent University and Legal Human Academy

The right for journalists to protect their sources also prohibits the judicial
authorities to have access to journalists’ data stored on the server of a mobile
telephone operator. That is the essence of a judgment recently delivered by the
European Court of Human Rights (ECtHR). The ECtHR found a violation of the
protection of journalistic sources as part of the right to freedom of expression
under Article 10 of European Convention on Human Rights (ECHR). In an early
stage of the procedure the ECtHR, by way of an interim measure, had already
requested the Ukrainian authorities to abstain from accessing any of the data
received from the journalist’s mobile telephone operator on the basis of two court
orders that were complained about in this case.

The applicant, Ms. Nataliya Yuriyivha Sedletska, is a journalist at the Kyiv office of
Radio Free Europe/Radio Liberty. She is also the editor-in-chief of a television
programme that focuses on corruption. In 2017 Sedletska was summoned to the
Prosecutor General’'s Office (PGO) for questioning about a meeting she allegedly
had with Mr. S., the head of the National Anticorruption Bureau of Ukraine (NABU),
who was charged for violation of privacy (of Ms. N.) and disclosure of confidential
information concerning an ongoing criminal investigation against a prosecutor
(Mr. K.). Sedletska informed the PGO that, as a journalist, she communicated with
many law-enforcement officials, including with the head of the NABU, Mr. S, and
she claimed that she could not be interviewed as a witness if it would lead to the
identification of her journalistic sources. For the same reason, she refused to
answer questions related to the alleged meeting with S. and to either confirm or
deny her presence at that meeting. Half a year later the PGO submitted a request
to a District Court in Kyiv for access to Sedletska’s communications held by her
mobile service provider JSC “Kyivstar”, over a period of 16 months. The requested
data included dates, times, call durations, telephone numbers, sent and received
text messages (SMS, MMS), and the location of Sedletska at the time of each call
or message. The same day an investigating judge of the District Court issued an
order authorising the collection of the requested data. This order was confirmed
but narrowed in territorial scope by a judgment of a Kyiv City Court of Appeal. In
the meantime the PGO investigator wrote a letter to the mobile service provider
JSC “Kyivstar” clarifying that data was only required about the dates, times and
locations of the mobile telephones of Sedletska and one other person, near six
specified streets and places in Kyiv. It was also indicated that this information
should be provided without any other data being disclosed. Sedletska and her
lawyer asked JSC “Kyivstar” and the PGO whether the investigation had had
access to Sedletska’s mobile telephone data. The request was refused on the
basis of the confidentiality of the ongoing investigation.
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However, already a few weeks earlier Sedletska had applied for an interim
measure by the ECtHR under Rule 39 of the Rules of the Court. Promptly the
ECtHR indicated to the Ukraine Government that, in the interests of the parties
and the proper conduct of the proceedings, they should ensure that the public
authorities abstain from accessing any of the data specified in the order of the
District Court concerning Sedletska. A few weeks later, the ECtHR extended the
interim measure indicating to the Government of Ukraine to ensure that the
public authorities abstain from accessing any data mentioned in the ruling of the
Kyiv City Court of Appeal concerning Sedletska, until further notice. Half a year
later, in February 2019, the PGO informed the Government’s Agent that they had
not carried out any of the actions authorised by the court orders in Sedletksa’s
case, taking into account the requirements imposed under Rule 39.

In her application lodged before the ECtHR, Sedletska complained that the court
orders allowing the PGO to access her mobile telephone communications data had
constituted an unjustified interference with her right to the protection of
journalistic sources, violating Article 10 of the ECHR. She also argued that her
rights under Article 13 had been violated, due to the absence of effective
remedies for her complaints under Article 10 of the ECHR. Sedletska submitted
that both the measure of interference authorised by the domestic courts and the
persistent uncertainty as to whether or not the respective court orders had been
enforced and whether the confidentiality of her sources could be compromised
had had a prohibitive chilling effect on her activity as an investigative journalist.
In third-party interventions Media Legal Defence Initiative and Human Rights
Platform submitted that the confidentiality of journalistic sources posed new legal
challenges in view of technological advances and the emergence of new types of
media, communications and information processing. They suggested that that
pre-eminence of the protection of journalistic sources in the broadest sense was
crucial to the preservation of the public watchdog function of the modern media.
According to the Ukraine Government, Sedletska’s allegations that the disputed
measure could result in the identification of her journalistic sources and that her
communications data could be used for ulterior motives were unsubstantiated and
did not violate her rights under the ECHR.

The ECtHR holds that the impugned authorisation, regardless of whether either of
the two relevant court orders had been enforced, had amounted to an
interference with Sedletska’s rights under Article 10 of the ECHR. Next, the ECtHR
focuses on the crux of Sedletska’s argument concerning the relevance and
sufficiency of the reasons provided by the judicial authorities for authorising the
interference with her protected data. It reiterates that limitations on the
confidentiality of journalistic sources calls for the most careful scrutiny, having
regard to the importance of the protection of journalistic sources for press
freedom in a democratic society. The Court also emphasises that any interference
potentially leading to the disclosure of a source cannot be considered “necessary”
under Article 10 § 2 unless it is justified by an overriding requirement in the public
interest. It refers to a series of cases concerning searches of journalists’ homes
and workplaces and the seizure of journalistic material, including communications
data, in which the Court recognised that such measures, even if unproductive,
constituted a more drastic type of interference than a targeted order to divulge
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the source’s identity, since such measures had allowed the relevant authority to
obtain access to a broad range of the material used by the journalists in
discharging their professional functions. The ECtHR finds the scope of the data
access authorisation in the first court order was grossly disproportionate to the
legitimate aims of investigating a purported leak of classified information by S.
and protecting Ms. N.’s private life. The Court agrees that the new data access
authorisation given by the Court of Appeal, which replaced the District Court’s
authorisation and was limited essentially to the collection of her geolocation data
over a sixteen-month period, could remove the aforementioned threat of
identification of Sedletska’s sources unrelated to the proceedings against S.,
assuming that the PGO had not previously received any such data from
Sedletska’s mobile operator, as alleged by the Government. But the court order
gave access to Sedletska’s data precisely to test an assumption that S. had met
with her in order to provide her with confidential information relevant to her
activity as an investigative journalist and, if so, to use her data as evidence in
criminal proceedings against S. The fact that the name of Sedletska’s source was
known to the authorities and that he was implicated in a criminal offence did not
as such remove Sedletska’s own protection under Article 10 of the ECHR. To
justify such an interference with the journalist's rights the Court of Appeal should
have indicated why the interest in obtaining Sedletska’s geolocation data sought
by the PGO was of a vital nature for combatting serious crime and should have
ascertained that there were no reasonable alternative measures for obtaining the
information sought by the PGO. The order should also have demonstrated that the
legitimate interest in the disclosure clearly outweighed the public interest in the
non-disclosure. As the Court of Appeal’s order did not sufficiently respond to these
requirements, the ECtHR is not convinced that the data access authorisation
given by the domestic courts was justified by an “overriding requirement in the
public interest” and, therefore, necessary in a democratic society. There has
accordingly been a violation of Article 10 of the ECHR. In view of its relevant
findings under Article 10 of the ECHR, the ECtHR does not find it necessary to
address the complaint under Article 13.

Judgment by the European Court of Human Rights, Fifth Section, in the
case of Sedletska v. Ukraine, Application no. 42634/18,1 April 2021

https://hudoc.echr.coe.int/eng?i=001-208882
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European Commission: 2019 Commitment Decision
involving major film studios and Sky UK withdrawn

Ronan O Fathaigh
Institute for Information Law (IVIR)

On 31 March 2021, the European Commission withdrew an important 2019
Commitment Decision which had made commitments binding a number of well-
known film studios and the broadcaster Sky UK to address the Commission’s
concerns regarding clauses in the studios' licensing contracts for pay-TV with Sky
UK (see IRIS 2019-4/6 and IRIS 2015-9/1). The film studios were Disney,
NBCUniversal, Sony Pictures, and Warner Bros. According to the Commission, the
clauses at issue “prevented Sky UK from allowing EU consumers outside the
United Kingdom and Ireland to subscribe to Sky UK's pay-TV services to access
films via satellite or online”, and also required NBCUniversal, Sony Pictures and
Warner Bros. to “ensure that broadcasters other than Sky UK are prevented from
making their pay-TV services available in the United Kingdom and
Ireland”. Crucially, Disney, NBCUniversal, Sony Pictures and Warner Bros. had
committed to not applying these clauses in existing film licensing contracts for
pay-TV with any broadcaster in the European Economic Area (EEA), and had also
committed to refraining from (re)introducing such clauses in film licensing
contracts for pay-TV with any broadcaster in the EEA. Sky would also neither
apply existing clauses nor (re)introduce new ones in its film licensing contracts for
pay-TV with Disney, Fox, NBCUniversal, Sony Pictures and Warner Bros.

However, in December 2020, the Court of Justice of the European Union (CJEU)
delivered a judgment in Case C-132/19 P Groupe Canal + v. Commission, which
annulled a related 2016 Commitment Decision which had made commitments
binding on Viacom Inc. and Paramount Pictures International Limited (see IRIS
2015-9/1 and IRIS 2019-4/6). The CJEU held that the Commission’s decision to
make binding an operator’'s commitment not to apply certain contractual clauses
vis-a-vis its contracting partner, such as Groupe Canal +, which had only the
status of an interested third party, when that contracting partner did not consent
to it, constituted an interference with the contractual freedom of that contracting
partner, and went beyond the provisions of Article 9 of Regulation No 1/2003. The
CJEU concluded that, by adopting the 2016 Decision, the Commission rendered
the contractual rights of third parties meaningless, including the contractual rights
of Groupe Canal + vis-a-vis Paramount, and thereby infringed the principle of
proportionality, with the result that the decision at issue must be annulled.

Following the CJEU’s judgment, the Commission stated in its Decision on 31 March
2021, that “[i]n light of the annulment of the 2016 Decision, it is appropriate to
withdraw the 2019 Decision, since the scope of the commitments made binding
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Finally, this brings to a close the antitrust proceedings that began back in 2014
with the Commission’s investigation into restrictions affecting cross border
provision of pay TV services. Before the withdrawal of the 2019 Decision and
closure of the proceedings, Disney, NBCUniversal, Sony Pictures, Warner Bros.
and Sky confirmed to the Commission they had no observations on the proposed
withdrawal.

European Commission, Case AT. 40023 - Cross-border access to pay-TV,
31 March 2021

https://ec.europa.eu/competition/antitrust/cases/dec docs/40023/40023 10990 9.p
df

Judgment of the Court (Second Chamber) of 9 December 2020, Case C-
132/19 P, Groupe Canal + v European Commission

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62019CJ0132
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European Commission: Launch of European News Media
Forum

Ronan O Fathaigh
Institute for Information Law (IVIR)

On 23-25 March 2021, the European Commission held the first edition of the
European News Media Forum, which was a structured dialogue on the issue of the
safety of journalists, and the preparation of a Commission Recommendation on
the safety of journalists. In the recently adopted European Democracy Action Plan
(see IRIS 2021-2/4), the European Commission had stated that it would set up the
Forum to strengthen cooperation with stakeholders on media-related issues, and
would organise a structured dialogue involving Member States and other
stakeholders, bringing in the expertise of the Council of Europe, OSCE and
UNESCO.

The purpose of the Forum was to provide an opportunity for discussion of the
main issues related to safety of journalists, and was attended by a range of
stakeholders, including representatives of the journalistic and news media
community, self-regulatory bodies (media/press councils), civil society, the
Council of Europe and other international organisations, as well as representatives
of the Member States and their media regulatory authorities. The Forum sought to
gather input for the Commission’s planned Recommendation on the safety of
journalists. The Commission stated it would seek to ensure “better and targeted
implementation” of a number of requirements set out in the Council of Europe’s
Committee of Ministers’ Recommendation on the protection of journalism and
safety of journalists and other media actors (see IRIS 2016-5/3). Furthermore, the
Commission’s Recommendation will also address the online dimension of
journalists’ safety, given the “growing digital threats that media professionals are
facing”, and will pay specific attention to gender-based threats, as female
journalists are particularly exposed to attacks.

The Forum was organised around four modules, namely: (l) journalists on the
ground - ensuring unrestrained operation of journalists and addressing the
impact of the COVID-19 pandemic on the journalistic community; (lla) journalists’
protection - ensuring physical safety of journalists; (llb) journalists’ protection -
addressing online threats and digital empowerment; and (lll) journalists and
equality - addressing gender-based attacks and supporting journalists
representing minorities. A number of discussion papers were also published on
the modules, and all interested parties were invited by the European Commission
to provide written contributions addressing the questions included in the
discussion papers.

Finally, the Commission stated that the structured dialogue will be a central step
in the preparation of the Commission’s Recommendation on ensuring safety of
journalists in the EU, which is planned to be adopted in 2021.
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European Commission, European News Media Forum on Safety of
Journalists, 25 March 2021

https://digital-strategy.ec.europa.eu/en/events/european-news-media-forum-safety-
journalists
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NATIONAL
BOSNIA-HERZEGOVINA

[BA] New rules to extend broadcasters’ editorial
responsibility to their online content

o Maida Culahovic¢
Communications Regulatory Agency

The Council of the Communications Regulatory Agency of Bosnia and Herzegovina
(CRA) has approved draft amendments to the CRA Rules governing the provision
of audiovisual and radio media services, with a view to extend the licensees’
editorial responsibility to their online content. More specifically, it is proposed that
all content published on broadcasters’ official websites or websites marked with
their logo is subject to the same basic tier of rules as the broadcast content, in
terms of incitement to violence, hatred and discrimination, prejudice to public
health and safety, protection of minors and their privacy, as well as the right of

reply.

The proposed amendments are currently open for public consultation until 14 May
2021. If adopted, the scope of regulation will effectively be expanded to include
the prevention of harmful content in media service providers’ online activities.

The legal framework on electronic media is currently being amended, among
other things in order to transpose the revised AVMSD provisions. Online content is
not in CRA’s current remit; however it had become broadcasters’ widespread
practice to publish content on their websites which is either directly linked to the
broadcast programme - most notably news items - or treats the broadcast content
in more detail, not necessarily ensuring the same level of respect for professional
standards. Rather than a separate service, the current proposal therefore
considers the broadcaster’s online content to be directly linked to that provided
under the licence issued for the provision of media services.

Nacrt pravila o izmjeni i dopunama pravila 77/2015 o pruzanju
audiovizuelnih medijskih usluga

https://rak.ba/bs-Latn-BA/articles/5213

Public consultation of Draft Rule on Amendments to the Rule 77/2015 on Provision
of Audiovisual Media Services
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BULGARIA

[BG] New regulations affecting the media sector

Nikola Stoychev
Dimitrov, Petrov & Co., Law Firm

On 19 March 2021 a new 3aKoOH 3a npeaocTaBsHe Ha LUMEPPOBO CbAbPXaHUNE U
ungpposu ycnyru n 3a ripofgaxba Ha ctoku (Supply of Digital Content and Digital
Services and Sale of Goods Act - the Act) was promulgated in bp)xaBeH BECTHUK
(State Gazette). With this, Bulgaria has transposed two EU directives: 1) Directive
2019/770 on digital content and digital services; and 2) Directive 2019/771 on
certain aspects concerning contracts for the sale of goods.

The Parliament has adopted a rather strange approach where both directives are
transposed in a single legal act. At the same time, multiple amendments have
been made to 3akoH 3a 3awumTa Ha noTpebutennte (the Consumer Protection
Act) which generally transposes most of the consumer related directives until
now.

The Act concerns all traders supplying goods, digital content, and digital services
to consumers. The new regulation applies to all contracts for the supply of digital
content or digital services where the consumer pays or undertakes to pay a price.
Where consumers do not pay but provide personal data, which the trader uses for
purposes other than supplying the service/content and fulfilling their legal
obligations, the trader’s activity will also fall within the scope of the Act. Thus, a
lot of traders need to be extra cautious about the fact that the scope of the Act
includes anyone who uses consumers’ data for any purpose other than supplying
service/content and fulfilling legal obligations. There is no requirement that these
purposes are necessarily commercial, neither that the use of data generates
income for the trader, etc. For example, a trader using the contact details of their
users for the purpose of sending them a newsletter about social activities and
campaigns, is supposed to be subject to the Act.

In accordance with the directives, a digital service is defined as a service allowing
the consumer: 1) to create, process, store or access data in digital form; or 2) the
sharing of, or any other interaction with data in digital form uploaded or created
by the consumer or other users of that service. Digital content is defined as any
data produced and supplied in digital form.

Looking at these definitions they seem to cover a wide range of contracts for the
supply of digital content and services. These include, inter alia, contracts for
supply of content like computer programs, applications, video files, audio files,
music files, digital games, e-books or other e-publications, as well as the supply of
various digital services such as video and audio sharing services, hosting services,
word processing or games offered in the cloud computing environment and social
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The Act applies independently of the medium used for the transmission of, or for
giving access to, the digital content or digital service. This includes downloading
by consumers on their devices, web-streaming, allowing access to storage
capabilities of digital content or access to the use of social media. OTT services,
video-sharing platforms or video-on-demand services obviously fall within the
scope of the Act. Thus, they will have to comply with these new rules and
eventually revise their terms and conditions.

As a general comment, the Act does not seem to establish entirely unknown
concepts and rights/obligations but is rather aimed at introducing special rules
needed for the development of technology. It is introducing rules for digital
services and digital content, adapted to their specificity - requirements for
updating services or content, rules regarding liability in case of nhon-compliance of
the service or content upon integration, special rights of users of digital services
and content, such as when they may terminate the contract, for which periods
they owe compensation for non-compliance, and in what time frames they may
file a complaint.

The Act will enter into force on 1 January 2022. With some minor exceptions it will
be applicable to all contracts for supply of digital content and digital service, and
even for some concluded before this date.

It remains to be seen to what extent the various providers will comply with the
Act and whether they will start preparing early or leave any action until 2022.

Finally, a brief mention will be made that, on 09 March 2021 amendments were
promulgated to 3akoH 3a enekTpoHHUTe CcbobueHns (the Electronic
Communications Act - ECA) by which the European Electronic Communications
Code (EECC) has been transposed.

With the implementation of the EECC the local law stipulates numerous new rules
for subscribers of TV services, new powers to the telecom regulator, changes to
the coordination procedures between the telecom and the media regulator, rules
and requirements concerning the interoperability of TV and radio reception
equipment, radio spectrum management, and many others affecting the
intertwined telecom and media sector.

3akoH 3a npepnocraBsiHe Ha LNUPPOBO CbAbP)XaHUEe U LUPPOBN yCNYrun m
3a npopga>xba Ha CTOKM

https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=156454

Supply of Digital Content and Digital Services and Sale of Goods Act
3akoH 3a M3MeHeHWe M p[onbJIHeHWe Ha 3aKoHa 3a eJIeKTPOHHUTEe

crobLueHunsn
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https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=156329
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Act amending and supplementing the Electronic Communications Act
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GERMANY

1[DE] FSM approves additional Disney+ youth protection
unctions

Mirjam Kaiser
Institute of European Media Law

In a press release on 15 March 2021, the Freiwillige Selbstkontrolle Multimedia-
Diensteanbieter e.V. (voluntary self-monitoring body for multimedia service
providers - FSM) announced that it had granted a seal of approval to Disney+ on
account of its new extended youth protection functions.

The FSM is a non-profit organisation recognised by the Kommission fir
Jugendmedienschutz (Commission for the Protection of Minors in the Media - KJM)
as a self-regulatory body in the telemedia sector. One of its tasks is to assess the
suitability of youth protection systems designed to ensure the effective protection
of minors on the Internet. According to Article 11 of the Jugendmedienschutz-
Staatsvertrag (State Treaty on the Protection of Minors in the Media - JMStV), such
systems are suitable if they permit age group-differentiated access to telemedia
and provide for state-of-the-art identification.

In the case at hand, the FSM examined the extended youth protection functions of
the Disney+ streaming portal. The Walt Disney Company (Benelux) B.V., which
offers the Disney+ service in Germany, became an FSM member in January 2021,
thereby agreeing to comply with relevant legislative provisions and the KJM’s
criteria for youth protection systems.

Disney+, which is designed to be used by the whole family, developed extended
youth protection functions alongside its existing child profile system. The
streaming service decided to update its youth protection concept when it
launched the ‘Star’ general entertainment service, which includes a channel
within the Disney+ video-on-demand service and is primarily aimed at teenagers
and adults. The new youth protection functions are meant to improve the
protection of children from unsuitable material. Individual age ratings can be
assigned to different user profiles so protection measures can be further tailored
to the user’s individual requirements. A separate age rating can be set for each
profile, selected from those recognised under youth protection legislation (0, 6,
12, 16 and 18). Profiles can also be protected with a PIN. In the opinion of the
FSM’s independent advisory body, the new functions comply with Article 11(2)
JMStV. The FSM seal of approval shows users that the Disney+ streaming platform
is an entertainment service that meets youth protection requirements.

The FSM’s decision will now be submitted to the KJM, which will check that the
FSM acted within its powers when adopting it.
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Pressemitteilung der FSM, 15. Marz 2021

https://www.fsm.de/de/presse-und-events/fsm-vergibt-guetesiegel-fuer-erweiterte-
jugendschutzfunktion-von-disney

FSM press release, 15 March 2021
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[DE] German media regulators issue statement on DSA
and DMA

Christina Etteldorf
Institute of European Media Law

On 30 March, the 14 German media regulatory authorities issued a joint
statement explaining their views on the proposed Digital Services Act (DSA) and
Digital Markets Act (DMA) as part of the European Commission’s consultation
process. They stressed, in particular, that a general legal framework for global
online services must take into account the specific needs of the media. The media
authorities expressed particular concern about a lack of practical detail and the
proposed supervisory structures.

In the German regulators’ view, the Commission’s proposals are based on a
starting position that does not fully reflect reality. They are founded, in particular,
on false assumptions concerning a situation of conflict between regulatory
authorities at European level, competence-related difficulties at member state
level and a lack of harmonisation between protective purposes in different
sectors. This means that the proposed rules are problematic. In concrete terms,
the media authorities would like to see improvements to the orders provided for
in Articles 8 and 9 of the DSA and to the supervisory structure.

In relation to possible orders against foreign service providers, the media
authorities warn that the regulation of key requirements is either non-existent or
unclear. In particular, they believe that it is necessary to clarify what illegal
content is in this context, how such orders are to be delivered and the legal
consequences for providers that do not comply with them. The fact that orders
must be drafted in the language declared by the provider is also an unreasonable
barrier, according to the media regulators. They also consider that the
fundamental right to the freedom of expression is threatened by Article 12 DSA,
which enables intermediaries to include, in their terms and conditions, restrictions
on the use of their services outside statutory regulations. Where journalistic
media services are concerned, this could lead to the dual control of content
(which is already monitored by the media regulators) by the platforms.

As regards to the proposed supervisory structures, the media authorities support
the Europeanisation of these structures, but harbour concerns about the creation
of Digital Services Coordinators and a European Board for Digital Services. They
believe it would be better, at least where the distribution of media-relevant
content is concerned, to rely on existing structures, competences and forms of
media regulation, which should in any case not be impaired by horizontal
solutions. For effective cross-border law enforcement, sufficiently clear rules of
procedure and stable sectoral networks are required. In the media sector, such
structures already exist within the European Regulators Group for Audiovisual
Media Services (ERGA) created under the AVMSD. In connection to this, the media
authorities are also critical of the extended discretionary powers given to the
Commission to monitor very large online platforms. They call for the sovereignty
of the authorities, in receiving countries, to be protected in spite of the
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Commission’s involvement, and for response timeframes to be (more)
significantly shortened by the Commission.

Stellungnahme der deutschen Medienanstalten zu Digital Services Act
und Digital Markets Act

https://www.die-
medienanstalten.de/fileadmin/user upload/die medienanstalten/Ueber uns/Position
en/20210330 DSA DMA Stellungnahme DLM final.pdf

Statement of the German media authorities on the Digital Services Act and Digital
Markets Act
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[DE] KEK publishes report on video streaming data

Christina Etteldorf
Institute of European Media Law

On 3 March 2021, the Kommission zur Ermittlung der Konzentration im
Medienbereich (Commission on Concentration in the Media - KEK) published a
study it had commissioned from the Fraunhofer Institute for Open Communication
Systems (FOKUS) on the recording of video streaming usage data. The report
primarily considers the different technical approaches that can be used and how
the regulatory framework should be shaped accordingly.

The KEK is responsible for monitoring compliance with the rules protecting the
diversity of opinion on national commercial television and taking relevant
decisions. Mechanisms for measuring video and TV streaming usage are therefore
vital for the KEK in terms of the current German media concentration law and the
possible future development of an overall market model that takes into account
both linear broadcasting and on-demand services. The report commissioned by
the KEK therefore begins by analysing how and to what extent streaming
providers, metering service providers and market research companies measure
such usage.

Based on this information, the study reaches the interim conclusion that
streaming providers, in particular, can access usage data that can be used to
verify their compliance with the media concentration law. However, after further
analysing and comparing the methods observed, it concludes that uniform data
collection standards are required if the data collected by different providers is to
be comparable. Although usage data and download figures for individual streams
can be used to measure the impact of individual services on the formation of
public opinion, they do not yet provide an overall picture. They therefore do not
meet the requirements of current legislation, which aims to protect the diversity
of opinion through various provisions of the Medienstaatsvertrag (State Media
Treaty, especially Articles 59 et seq.).

The study therefore recommends, in the longer term, devising a comprehensive
technical data collection system, together with a representative panel, e.g. one
that covers all video usage (covering all moving image content, regardless of
provider, end device and usage situation) and uses a standardised method for
collecting data. The data collection framework must be flexible enough to
accommodate the dynamic market conditions of the media sector. However, the
challenge here lies in the creation of common data formats and quality standards.
Along with provisions on the structure and semantics of data, the study mainly
proposes guidelines on the comparability of live TV via broadcasting, the Internet
and on-demand content, which need to be coordinated with market participants.
However, this would require legal provisions giving the KEK access to the relevant
data. This could be linked to the existing rules on the collection of usage data by
the KEK in Article 61 of the State Media Treaty (determination of television
audience shares).

© European Audiovisual Observatory (Council of Europe) 2026
Page 24



@
%, IRIS 2021-5

U

In the KEK’s opinion, the study provides an important basis for the necessary
reform of the media concentration law. With consumer behaviour steadily shifting
towards the online and on-demand market, this data is an extremely important
tool for evaluating the overall market power of media companies and their
influence on public opinion.

Pressemitteilung der KEK vom 03. Marz 2021

https://www.kek-online.de/service/pressemitteilungen/meldung/kek-veroeffentlicht-
gutachten-zur-nutzungserfassung-von-video-streaming-angeboten

KEK press release, 3 March 2021

Studie ,Ansatze fur eine Nutzungserfassung von Video-Streaming-
Angeboten des Fraunhofer-Institut fir offene Kommunikationssysteme
FOKUS

https://www.kek-
online.de/fileadmin/user upload/KEK/Publikationen/Gutachten/Gutachten Nutzungse
rfassung Video-Streaming-Fraunhofer FOKUS.pdf

Study on "Approaches to the «collection of video streaming usage
data", Fraunhofer Institute for Open Communication Systems (FOKUS)
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[DE] Online Copyright Clearance System is launched
and arranges block of streaming site

Mirjam Kaiser
Institute of European Media Law

A new Clearingstelle Urheberrecht im Internet (Online Copyright Clearance
System - CUIl) has been created to promote joint solutions for dealing with
websites that systematically infringe copyright and ancillary intellectual property
rights in Germany. The CUIl was launched as an independent body at the start of
the year on the basis of a code of conduct adopted on 18 January 2021. The code
was sighed by companies regularly affected by infringements of copyright and
intellectual property rights on the Internet, i.e. Internet access providers on the
one hand and holders of such rights or their associations from the music, film,
gaming and scientific publications sectors on the other.

The CUIl is intended to combat systematic infringements of copyright and
ancillary intellectual property rights. It does so by blocking access to websites
after they have been examined using objective criteria that access providers
voluntarily agree to apply. It uses so-called Domain Name System (DNS) blocking,
which blocks access to websites that commit systematic, i.e. large-scale copyright
infringements.

Blocking requests submitted to the CUIIl, by an Internet access provider or
rightsholder, require a unanimous decision by a three-person examination
committee set up by the CUIl. The committee is chaired by retired Federal
Supreme Court judges familiar with this area of the law. Its recommendation is
forwarded to the Bundesnetzagentur (Federal Networks Agency - BNetzA), which
only authorises a DNS block if the provisions of the Net Neutrality Regulation
(Regulation (EU) 2015/2120) are met. Provided the BNetzA concludes that the
equal treatment of Internet content has been respected and the general ban on
content-blocking has not been infringed, the website may be blocked. The blocks
themselves are implemented by the Internet access providers that have signed
the code of conduct, which include Germany’s largest providers (Telekom
Deutschland, Vodafone, 1&1, Telefonica and Mobilcom-Debitel). A block prevents
a website from being assigned an IP address and therefore stops the site being
accessed. This process has previously been recognised in case law (see CJEU
ruling of 27 March 2014, case no. C-314/12), which enables the CUII to implement
DNS blocks more effectively and more quickly, thus avoiding long, expensive legal
proceedings. However, critics fear that blocking procedures that are not based on
a court decision or judicial procedure could result in Internet censorship or restrict
freedom of expression and information.

In a press release published on 11 March 2021, the Bundeskartellamt (Federal
Cartels Office - BKartA) announced that the CUIl did not infringe cartel law
provisions. Having analysed the new system, it had no objections to its launch
and proposed remit. It referred to the security mechanisms put in place, such as
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the need for a unanimous decision and consultation with the BNetzA. The
efficiency of the project, which may have positive effects on Internet rights
management, was also taken into account.

Also on 11 March, the BNetzA reported that it had blocked a streaming website on
the CUIl's recommendation for the first time. It had blocked several domains of
the provider Serien.sx (including s.to, serienstream.sx and serienstream.to),
whose websites offered free streams of television series, after the CUIl had found
that its content clearly infringed copyright. According to the BNetzA, the DNS
block in this case was compatible with net neutrality requirements because it was
necessary to enforce national legislation. If the circumstances changed, the DNS
block could be re-examined.

Webseite der CUII

https://cuii.info/ueber-uns/

CUIl website

Pressemitteilung des BKartA, 11 Marz 2021

https://www.bundeskartellamt.de/SharedDocs/Meldung/DE/Pressemitteilungen/2021
/11 03 2021 DNS%20Clearingstelle.html;jsessionid=DBB2A9E72D0E99590FE975C
3AB6A9FED.2 cid381?nn=3591286

Federal Cartels Office press release, 11 March 2021

Pressemitteilung der BNetzA, 11. Marz 2021

https://www.bundesnetzagentur.de/SharedDocs/Pressemitteilungen/DE/2021/20210
311 Clearingstelle.html|?nn=265778

Federal Networks Agency press release, 11 March 2021
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[DK] Draft implementation of EU copyright directives

Terese Foged
Legal expert

After a short public hearing on 26 March 2021, a bill was introduced in
parliament which implements in Danish law Articles 15 and 17 of the Directive
2019/790 on copyright and related rights in the Digital Single Market (DSM
Directive) as well as the Directive 2019/789 laying down rules on the exercise of
copyright and related rights applicable to certain online transmissions of
broadcasting organisations and retransmissions of television and radio
programmes (SatCab Il Directive). The bill's keyword is rights clearance.

Going further than the SatCab Il Directive, the bill also proposes a possibility for
clearing rights via extended collective licensing when TV distributors and other
third parties redistribute independent streaming services, i.e. non-broadcaster
streaming services such as Netflix, HBO Nordic, Disney + and the like. Extended
collective licence implies that according to the law, a user - who has made an
agreement on a particular exploitation of a certain type of work with an
organisation (a collecting society, i.e. collective management organisation)
comprising a substantial number of right holders of this type of work - obtains the
right to use works of the same type owned by non-members of the organisation,
in the same manner and on the terms that follow from the agreement with the
organisation. The organisation must be approved by the Ministry of Culture for
extended collective licence regarding the area in question. Provisions on
extended collective licensing already exists for redistribution of streaming
services from broadcasters.

The bill observes that the purpose of the two directives is to harmonise the EU
Member States’ legislation with the specific aim of modernising copyright in light
of digital development, especially technologies that give access to copyrighted
material such as films and music via the Internet.

Similarly, the bill's purpose is to modernise copyright, taking into account the
development of digital technologies and particularly the access to copyrighted
material via the Internet.

The bill stresses that user-driven tech giants, for example YouTube, are among
the most important sources for access to content online, and that they are the
means to secure broader access to cultural and creative works and to provide
opportunities for new business models for the cultural and creative sector.
However, there is a need for a fair and well-functioning marketplace when these
big platforms negotiate rights. Therefore, the intent with the implementation of
Articles 15 and 17 of the DSM Directive is to create a better functioning market
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place for copyright, and by this, secure that the rightsholders’ position vis-a-vis
the tech giants is strengthened to the end that fair terms, including payment, to

rightsholders when the tech giants use their content online are obtained.

Articles 15 and 17 of the DSM Directive regard services that will often act
internationally, and that is why, according to the bill (the preparatory works), a
high level of harmonising is required. It is therefore the assessment of the Ministry
of Culture that the implementation must be very close to the wording of the
directive.

The SatCab Il Directive implies an update to the rules on broadcasters’ primary
activity that has moved from satellite to include online services; plus an update to
distributors’ retransmission that has moved from traditional cable to include other
platforms, including those online.

But as mentioned, the Danish bill goes further than the SatCab II Directive. The
preparatory works note that TV distributors have started offering streaming
services, including non-broadcaster originated, to their customers as part of a TV
package. This calls for expansion of the existing licensing scheme on the
redistribution of broadcaster streaming services.

Finally, the purpose of the proposed legislation is to establish that enterprises
which carry out independent business offering content from several TV channels
and/or online services - i.e. in the way that there are two independent economies
- must clear rights (that are not cleared already) with a collective organisation,
irrespective of the technique employed.

If the bill is passed, the law will enter into force on 7 June 2021, meaning just in
time to meet the similar deadline of the two directives. The implementation of the
remaining DSM directive will take place in a coming bill.

Forslag til Lov om andring af lov om ophavsret (Implementering af dele
af direktiv om ophavsret og beslaegtede rettigheder pa det digitale indre
marked samt direktiv om regler for udovelse af ophavsretten og
beslaegtede rettigheder, der geaelder for visse af TV- og
radioselskabernes onlinetransmissioner samt retransmissioner af TV- og
radioprogrammer m.v.)

https://www.ft.dk/ripdf/samling/20201/lovforslag/1205/20201 1205 som fremsat.pdf

Draft Act amending the Copyright Act (Implementation of parts of the Directive on
copyright and related rights in the digital single market and the Directive on the
rules governing the exercise of copyright and related rights applicable to certain
online broadcasts by TV and radio broadcasters and retransmissions of TV and
radio programmes, etc.)
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SPAIN

[ES] New agreement for the promotion of co-regulation
concerning commercial communications on television

Francisco Javier Cabrera Blazquez
European Audiovisual Observatory

On 6 April 2021, the Spanish regulator Comisiéon Nacional de los Mercados y la
Competencia (National Commission on Markets and Competition - CNMC), and the
independent advertising self-reqgulatory organisation Asociacion para la
Autorregulacién de la Comunicacion Comercial (AUTOCONTROL) signed an
agreement to promote the co-regulation of commercial communications on
television.

AUTOCONTROL manages the Spanish system of self-regulation of commercial
communication which helps to ensure the correct application and compliance with
the General Act 7/2010 on Audiovisual Communication, and other advertising
rules. The agreement states that television operators and advertisers will be
encouraged to voluntarily use the prior verification tool (Copy Advice®), managed
by AUTOCONTROL, for audiovisual commercial communications on television. This
tool consists of a non-binding assessment of the correctness of advertisements or
draft advertisements, prior to their broadcast, at the request of the advertiser
itself, its agency or the medium where the campaign is to be broadcast.
Broadcasters may inform the CNMC of any prior positive assessment provided by
AUTOCONTROL in cases of a complaint by the regulator. AUTOCONTROL will keep
the CNMC regularly informed about the decisions adopted by its Advertising Jury,
as well as about its activity of voluntary prior control of advertising.

AUTOCONTROL will use the guiding criteria for the appropriate time classification
of television content established in the Code of Self-Regulation of Television
Content and Children. When a complaint concerning the protection of children is
received within the framework of the "Agreement for the promotion of self-
regulation of television content and children", AUTOCONTROL will resolve it
according to the Regulations of its Advertising Jury and will inform the parties
concerned, the CNMC and the adhering television operators and publish it in
AUTOCONTROL's magazine, website or other media.

In the context of an ex officio investigation, on its own initiative or as a result of a
complaint received, the CNMC may request AUTOCONTROL's opinion and
intervention on specific commercial communications that have not been subject
to prior consultation. In such cases, AUTOCONTROL’s Advertising Jury will decide
in accordance with its Regulations. In the event that such communications have
already been subject to positive prior consultation, AUTOCONTROL will inform the
CNMC of their content.
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The agreement also provides for the creation of a Commission composed of three
representatives of both parties of the agreement. This Commission will be
responsible for the implementation and constant monitoring of the development
and application of the agreement, for ensuring compliance with it, and for
resolving conflicts or discrepancies, holding regular meetings for this purpose.

Convenio para el fomento de la corregulacion sobre comunicaciones
comerciales en television entre la Comision Nacional de los Mercados y
la Competencia (CNMC) y la Asociacion para la Autorregulacion de la
Comunicacion Comercial (AUTOCONTROL), 6 April 2021

https://www.cnmc.es/sites/default/files/3433891 0.pdf

Agreement for the promotion of co-regulation on commercial communications on
television between the National Commission for Markets and Competition (CNMC)
and the Association for the Self-Regulation of Commercial Communication
(AUTOCONTROL), 6 April 2021

La CNMC y AUTOCONTROL firman un nuevo acuerdo para el fomento de
la corregulacion sobre comunicaciones comerciales en television

https://www.cnmc.es/prensa/autocontrol-convenio-20210420

Press release of the CNMC, 20 April 2021
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FRANCE

[FR] CNC facilitates initial film release via other
distribution methods until cinemas reopen

Amélie Blocman
Légipresse

“Between mid-May and the beginning of summer, we will create a timetable for
the gradual resumption of cultural activities,” said French president Emmanuel
Macron on 31 March 2021 during his televised address announcing nhew
restrictions on movement within France. The following day, the prime minister
told parliament, “This reopening will take place as soon as the health situation
allows it. The government will present this reopening strategy to parliament in
due course.” Meanwhile, with more than 400 French and foreign feature films
awaiting the reopening of cinemas, which have been closed since 31 October
2020, screen congestion appears inevitable.

“It is vital that each film reaches its audience,” said Dominique Boutonnat,
president of the Centre national du cinéma et de I'image animée (National Centre
for Cinema and the Moving Image - CNC). With this in mind, on 1 April 2021, the
CNC adopted an emergency measure in order to make it easier to release new
films outside cinemas. The films concerned will be able to be shown for the first
time via a distribution network that does not include the cinemas for which they
were originally intended, without the need to pay back CNC funding. Unlike the
similar measure put in place last spring, this one-off exemption will not be limited
to video-on-demand, but will cover all forms of distribution, including DVD,
television, subscription platforms, etc.

Examined on a case-by-case ba