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COUNCIL OF EUROPE

European Court of Human Rights: Axel
Springer AG v. Germany

In two judgments of 7 February 2012 the Grand Cham-
ber of the European Court of Human Rights has bal-
anced the right to freedom of expression by the media
(Article 10 of the Convention) with celebrities’ person-
ality rights and their right of privacy (Article. 8 of the
Convention). The overall conclusion is that media cov-
erage including pictures of celebrities is acceptable
when the media reporting concerns matters of pub-
lic interest or at least to some degree contributes to
a debate of general interest. In the case of Von Han-
nover v. Germany (no. 2), the Court held unanimously
that the publication of a picture of Princess Caroline of
Monaco illustrating an article about the Principality of
Monaco and the refusal by the German Courts to grant
an injunction against it, did not amount to a violation
of the right of privacy of the Princess. The European
Court is of the opinion that the Princess, irrespective
of the question to what extent she assumed official
functions, is to be regarded as a public person. The
article with the picture at issue did not solely serve
entertainment purposes and there was nothing to in-
dicate that the photo had been taken surreptitiously
or by equivalent secret means such as to render its
publication illegal.

The judgment in the case Axel Springer AG v. Ger-
many concerns the media coverage by the newspa-
per Bild of the arrest and conviction of a famous TV-
actor (X), found in possession of drugs. X had played
the part of Police Superintendent as the hero of a
popular television series on German TV, reaching be-
tween 3,000,000 and 4,700,000 viewers per episode.
X brought injunction proceedings against the publish-
ing company of Bild because of the publication of two
articles, one reporting that X was arrested for posses-
sion of cocaine and another, a year later, that he was
convicted of the same offence. The German courts
granted X's request to prohibit any further publication
of the two articles and the photos illustrating these
articles. Although these injunctions were prescribed
by law and pursued the legitimate aim of protecting
the reputation of X, the Grand Chamber of the Euro-
pean Court is of the opinion that the interference by
the German judicial authorities cannot be considered
necessary in a democratic society. The Court noted
that the arrest and conviction of X concerned pub-
lic judicial facts of which the public has an interest
in being informed. It is also emphasized that there
was a close link between the popularity of the actor in
question and his character as a TV-actor, playing a po-

lice superintendent, whose mission was law enforce-
ment and crime prevention. This element increased
the public’s interest in being informed of X’'s arrest for
a criminal offence. The Court also observed that X
was arrested in public, in a tent at the beer festival
in Munich. According to the Court there were no suf-
ficiently strong grounds for believing that Bild should
preserve X's anonymity, having regard to the nature
of the offence committed by X, the degree to which X
was well-known to the public, the circumstances of his
arrest and the veracity of the information in question.
Furthermore the articles in Bild did not reveal details
about X's private life, but mainly concerned the cir-
cumstances of and events following his arrest. They
contained no disparaging expression or unsubstanti-
ated allegation. The fact that the first article con-
tained certain expressions which, to all intents and
purposes, were designed to attract the public’s at-
tention cannot in itself raise an issue, according to
the Court. Finally the Court finds that the injunction
against the articles in Bild was capable of having a
chilling effect on the applicant company. In conclu-
sion, the grounds advanced by the German authori-
ties, although relevant, are not sufficient to establish
that the interference complained of by Springer Ver-
lag AG was necessary in a democratic society. De-
spite the margin of appreciation enjoyed by Contract-
ing States, the Court considers that there is no reason-
able relationship of proportionality between, on the
one hand, the restrictions imposed by the national
courts on Bild’s right to freedom of expression and, on
the other hand, the legitimate aim pursued. Accord-
ingly, there has been a violation of Article 10 of the
Convention. Germany is ordered to pay EUR 50,000
in respect of pecuniary damages and costs and ex-
penses to Springer Verlag AG.

Five judges dissented with the finding of a violation
of Article 10, mainly arguing that the European Court
should have respected a broader margin of appreci-
ation for the German courts. According to the five
dissenting judges it is not the task of the Strasbourg
Court to act as a “fourth instance to repeat anew as-
sessments duly performed by the domestic courts”.
The majority of 12 judges of the Grand Chamber how-
ever found that the interference in Bild’s reporting by
the German authorities amounted to a violation of Ar-
ticle 10 of the European Convention, especially taking
into account 6 criteria of the media content: the con-
tribution to a debate of general interest, the fact that
the reporting concerned a public figure, the subject of
the report, the prior conduct of the person concerned,
the method of obtaining the information and its verac-
ity, the content, form and consequences of the media
content and the severity of the sanction imposed. In
essence the European Court found that the injunctions
against Bild were capable of having a chilling effect on
the applicant’s freedom of expression.

e Judgment by the European Court of Human Rights (Grand Cham-
ber), case of Axel Springer AG v. Germany, No. 39954/08 of 7 Febru-
ary 2012
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e Judgment by the European Court of Human Rights (Grand Cham-
ber), case of Von Hannover v. Germany (no. 2), Nos. 40660/08 and
60614/08 of 7 February 2012
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Ghent University (Belgium) & Copenhagen University
(Denmark) & Member of the Flemish Regulator for
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Committee of Ministers: Declaration and
Recommendation on Public Service Media
Governance

On 15 February 2012, the Council of Europe’s Com-
mittee of Ministers (CM) adopted both a Declaration
and a Recommendation on public service media gov-
ernance.

The Declaration starts by describing public service
media as the most important tool for freedom of ex-
pression in the public sphere, enabling people to ex-
ercise the right to seek and receive information (Arti-
cle 10 of the European Convention on Human Rights,
ECHR). Further, it emphasises the primary mission of
public service media “to support general interest ob-
jectives [...] through a varied and high-quality mix of
content” and the obligation “to serve the public in all
its diversity, including minority communities [...]".

Then the Declaration points at various other instru-
ments regarding public service media (see|IRIS 1996-
10/4, IRIS 2007-3/5, IRIS 2009-8/3|and IRIS 2010-7/2).
These call on Member States to secure the necessary
legal, political and organisational conditions for pub-
lic service media independence and to provide ade-
quate means for their functioning. The CM underlines
that new information and communication technolo-
gies give public service media “an unrivalled oppor-
tunity to fulfil their remit in new and more effective
ways”. At the same time, striving to provide multime-
dia, interactive and non-linear services brings about
certain challenges. To secure the succesful transition
of public service media to a new media environment,
the CM stresses the importance of an appropriate sys-
tem of governance. The Declaration also identifies
risks to pluralism and diversity if the current model of
public service, commercial and community media is
not preserved.

The Recommendation amplifies on these issues.
The CM recommends that Member States “further
strengthen and, where necessary, enhance the appro-
priate legal and financial environment [...] by draw-
ing inspiration from the appended guiding principles,
thereby guaranteeing the independence and sustain-
able development of public service media [...]”. The
guiding principles should be seen as characteristics
rather than precise mechanisms.

The first part of the guiding principles appended to
the Recommendation discusses the challenges fac-
ing public service media. These include technologi-
cal, societal, cultural and financial challenges. Exam-
ples are securing the right level of independence from
the State and the transformation from public service
broadcasting to public service media.

The second part of the Appendix examines the role
of governance in meeting these challenges. Both ex-
ternal and internal governance arrangements need
to be reviewed, and where necessary strengthened.
In this regard, the CM explores what a new frame-
work for governance could entail. To this end, the
Recommendation sets out an interlocking set of cri-
teria in three different tiers that represent the levels
at which the model operates (“Structures”, “Manage-
ment” and “Culture”). The criteria contain principles
relating to accountability and independence (tier 1),
effective management (tier 2), responsiveness and
responsibility as well as transparency and openness
(tier 3). These tiers and their principles are substan-
tively elaborated on in the rest of the Recommenda-
tion. The focus lies on their importance and their con-
tribution to the wider system of governance.

e Declaration of the Committee of Ministers on public service media
governance, 15 February 2012
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o Recommendation CM/Rec(2012)1 of the Committee of Ministers to
member states on public service media governance, 15 February
2012
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Vicky Breemen
Institute for Information Law (IViR), University of
Amsterdam

EUROPEAN UNION

Court of Justice of the European Union: EU
Law and Fundamental Rights Preclude Re-
quested Filtering Injunction against Hosting
Provider

On 16 February 2012, the Court of Justice of the Euro-
pean Union delivered its preliminary ruling in the case
of SABAM v. Netlog NV. The judgment was issued on
a request made by the Court of First Instance of Brus-
sels.

In the main proceedings the Belgische Vereniging van
Auteurs, Componisten en Uitgevers CVBA (‘SABAM’),
a management company representing authors, com-
posers and publishers of musical works, alleged that
the hosting service offered by Netlog, a social net-
work, enables its users to make works from SABAM'’s
repertoire available to the public. Consequently, other
users of the network could then access the works
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without SABAM’s consent and without Netlog paying
remuneration to SABAM.

SABAM then started injunction proceedings before the
Court of First Instance of Brussels, requesting Net-
log to be ordered instantly to stop unlawfully making
available works from SABAM'’s catalogue and to pay
a EUR 1000 penalty for each day of delay. Netlog
however argued that when this injunction would be
awarded, this could lead to the imposition of a general
monitoring obligation, prohibited by the E-commerce
Directive and to the imposition of a general filtering
system.

This led to the referral for a preliminary ruling by the
Court of First Instance of Brussels. According to the
Court of Justice, the issue referred by the Court of First
Instance comes down to the question whether Direc-
tives 2000/31 (‘the E-Commerce Directive’), 2001/29
(‘the Infosoc Directive’), 2004/48 (‘the Enforcement
Directive’), 95/46 (‘the Data Protection Directive') and
2002/58 (‘the E-Privacy Directive’), taken together
with the relevant fundamental rights (articles 8 and
10 of the European Convention on the Protection of
Human Rights and Fundamental Freedoms, regarding
privacy and freedom of expression and information,
and article 16 of the Charter of Fundamental Rights
of the European Union, regarding the freedom to con-
duct a business), must be interpreted as containing
a prohibition for national courts to grant an injunction
against a hosting service provider requiring it to install
a filtering-system for stored information on its servers
by its customers at its own cost and for an unlimited
period.

According to the Court of Justice, the proposed injunc-
tion contains a requirement for preventive monitoring
and for installing a filtering system of such a kind that
this would oblige Netlog to actively monitor almost all
the data of all its users to rule out any future infringe-
ment of intellectual property rights. This would thus
entail a requirement for the hosting provider to carry
out general monitoring, which is prohibited by article
15(1) of the E-Commerce Directive.

As to the part of the question that relates to funda-
mental rights, the Court stresses that a fair balance
must be found between the protection of the intellec-
tual property right of the copyright holder on the one
hand, and the freedom for Netlog to conduct a busi-
ness as well as the right to data protection and free-
dom to receive or impart information of Netlog's users
on the other hand. The Court observes that installing
the filtering-system would be a severe infringement
of the freedom of Netlog to conduct its business. The
injunction would oblige the hosting service provider
to install at its own cost a complex and expensive
system of a permanent nature. This would also go
against the conditions of article 3(1) of the Enforce-
ment Directive, that provide that measures to guaran-
tee respect for intellectual property rights should not
be unnecessarily intricate or costly. As to the users’
right to protection of personal data, the Court states

that the injunction may infringe this right, since the fil-
tering would entail the identification, systematic anal-
ysis and processing of the information connected with
the profiles that the users have created. This data
however is protected data, because it is connected
to the users’ profiles and thus allows the users to be
identified. Lastly, the Court observes that the filtering
system can also infringe the freedom of expression
and information of Netlog’s users, since the system
might block lawful communications as well. All in all,
the Court holds that if the national court would adopt
the injunction, this would mean that it would not have
fairly balanced the right to intellectual property with
the three other fundamental rights mentioned above.

In conclusion, the Court’s answer to the question of
the Court of First Instance of Brussels is that “Direc-
tives 2000/31, 2001/29 and 2004/48, read together
and construed in the light of the requirements stem-
ming from the protection of the applicable fundamen-
tal rights, must be interpreted as precluding an injunc-
tion made against a hosting service provider which
requires it to install the contested filtering system”.

Finally, it should be noted that throughout this judg-
ment, the Court refers to its ruling in the Scarlet
Extended case (Case-70/10 Scarlet Extended [2011]
ECR 1-0000) (see RIS 2012-1/2).

e Judgment of the Court (Third Chamber) in Case C-360/10, 16
February 2012
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Kelly Breemen
Institute for Information Law (IViR), University of
Amsterdam

Court of Justice of the European Union: Ex-
ploitation Rights of Film Directors

On 9 February 2012, the Court of Justice of the Eu-
ropean Union (ECJ) issued a preliminary ruling on re-
quest of the Handelsgericht Wien (Commercial Court
of Vienna) concerning the exploitation rights of the di-
rector and of the producer of a film.

At national level, the case involves the director and
producer of a documentary film on German war pho-
tography during WWII (“Fotos von der Front”). The
two parties had concluded an agreement acknowledg-
ing their respective roles and assigning all copyright
and related rights to the film producer, with the ex-
ception of certain methods of exploitation (such as
transmission to closed circles of users and pay-TV),
that were subject to a separate payment. The con-
tract was silent as to the statutory rights to remuner-
ation (i.e., the “blank cassette remuneration” or levy
on material recordings). The dispute arose when the

IRIS 2012-3 5
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film producer made the movie available online and
assigned the rights to an online movie platform for
video-on-demand download. The film director con-
sidered that this method of exploitation had been re-
served to him by contract and that therefore the con-
tract and his copyright had been breached. The film
producer disagreed and argued that all exclusive ex-
ploitation rights were assigned to him. In addition, he
claimed to be entitled in full to the statutory rights
to remuneration. The national court considered that
under Austrian copyright law, as interpreted by the
Supreme Court, exploitation rights were directly and
originally vested in the film producer. Any agreements
having a contrary effect were void. The law provided
that the statutory rights to remuneration were shared
equally between the film producer and the film direc-
tor; however they could be waived and the parties
could have agreed differently. The national court had
doubts concerning the compatibility and consistency
of the relevant provisions of the Austrian law with EU
law and referred a series of questions for a preliminary
judgment to the ECJ.

The first question sought to determine whether a na-
tional law that exclusively granted the exploitation
rights in a cinematographic work to a film producer
would be compatible with EU law (namely Articles 1
and 2 of the Cable and Satellite Directive; Articles 2
and 3 of the Information Society Directive and Article
2 of the Term of Protection Directive). According to
the ECJ, a film director should be regarded as “having
fully acquired under European Union law, the right to
own the intellectual property in [a cinematographic]
work”. Denying him the exploitation rights “would be
tantamount to depriving him of his lawfully acquired
intellectual property right”. As a consequence, the
EU provisions should be interpreted as “precluding na-
tional legislations which allocates (04046) exploitation
rights by operation of law exclusively to the producer
of the work”.

The second question related to the transfer of the
rental right to the film producer. The ECJ ruled that
EU law allows member states to establish a presump-
tion of transfer of exploitation rights in favour of the
film producer, under the condition that the presump-
tion is not irrebuttable and the film director can agree
otherwise (opt-out).

The third and fourth questions concerned the right of
fair compensation. The EC) had to determine whether
a film director in his capacity as author or co-author
would be entitled to fair compensation (under pri-
vate copying) and whether the right of fair compensa-
tion could be subject to an automatic presumption of
transfer. The Court ruled that under EU law, a film di-
rector should be directly and originally entitled to fair
compensation. However, this right of fair compensa-
tion cannot be the subject of an automatic presump-
tion of transfer in favour of the film producer, whether
the presumption is rebuttable or not.

In conclusion, according to the ECJ, EU law requires
that member states grant to a film director exploita-

tion rights in a cinematographic work together with
the right to fair compensation. National laws can es-
tablish a presumption of transfer of the exploitation
rights to the film producer provided the film direc-
tor can agree otherwise. However, fair compensation
cannot be the subject of a presumption of transfer.
e Court of Justice of the European Union, C-277/10, Martin Luksan v.
Petrus van der Let, 9 February 2012
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Catherine Jasserand
Institute for Information Law (IVIiR), University of
Amsterdam

European Commission: Decision on OPTA’s
Assessement of the Retail Market for TV Ser-
vices

On 12 December 2011, the European Commission no-
tified the Onafhankelijke Post en Telecommunicatie
Authoriteit (Independent Post and Telecommunication
Authority - OPTA), the Dutch national regulatory au-
thority, that it had no comments on OPTA's assess-
ment of the retail market for TV services in the Nether-
lands.

As the retail market for TV services is not listed in the
Commission Recommendation 2007/879/EC of 17 De-
cember 2007 on relevant product and service markets
within the electronic communications sector suscepti-
ble to ex ante regulation, OPTA has carried out the
three criteria test to assess whether the market war-
rants ex ante regulation. According to Article 2 of
the Commission Recommendation, a market is sus-
ceptible to ex ante regulation when three (cumula-
tive) criteria are met: the market is subject to high
and non-transitory entry barriers; the market struc-
ture or characteristic does not tend over time towards
effective competition and general competition law is
insufficient to address market failures.

Considering the first criterion, OPTA finds that al-
though significant investments are required to enable
operators to enter the market, entry barriers have de-
creased since its last review of the wholesale broad-
casting markets and could decrease further. Conse-
quently, at this stage, OPTA could not reach a final
conclusion on the nature of the entry barriers and
thus proceeds with the analysis of the second crite-
rion. OPTA concludes that this second criterion is not
fulfilled as competition is developing faster than ex-
pected and in the absence of ex ante regulation the
retail TV market will develop towards effective com-
petition. Its assessment of the situation is based in on
recent developments in the television services mar-
ket. Among these developments are the declining im-
portance of analogue television, the investments in

6 IRIS 2012-3
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copper and fibre networks, the expansion of TV prod-
ucts offered by the competitors and the increase of
OTT (over the top) television. These developments
have led to a reduction of market shares held by the
different operators. As the second criterion does not
apply, OPTA does not assess the third one and con-
cluded that the TV-services market does not warrant
any ex ante regulation.

In its response, the European Commission acknowl-
edges the aforementioned details of OPTA’s analysis.
It also refers to OPTA’s remark concerning the exis-
tence of strong players in the Dutch television ser-
vices market and to the commitment made by the na-
tional authority to follow and re-analyse the market
if deemed appropriate. The Commission declares it-
self as having no comments, without prejudice to any
position it may take towards other notified draft mea-
sures. This ends the national OPTA-proceedings re-
garding regulation of the retail market for TV-services,
although there are procedures still pending that have
been initiated by market players that disagree with
OPTA'’s assessment.

e Commission decision concerning Case NL/2011/1267: Retail Market
for TV Services. 12 December 2011
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Manon Oostveen
Institute for Information Law (IViR), University of
Amsterdam

European Commission: Communication on
a Coherent Framework for E-Commerce and
Online Services

On 11 January 2012, the European Commission
adopted the Communication on e-commerce and
other online services announced in the Digital Agenda
and the Single Market Act. The Communication was
released after an in-depth public consultation and in
response to the request from the European Council to
submit a roadmap for the completion of the Digital
Single Market by 2012.

The Communication begins with pointing out the enor-
mous benefits Europeans have derived from the de-
velopment of electronic commerce. The internet has
revolutionised the everyday lives in a way compa-
rable to the industrial revolution; the internet econ-
omy creates 2.6 jobs for every "off-line" job lost, while
the gains brought by lower online prices and a wider
choice of available products and services are esti-
mated at EUR 11.7 billion, equivalent to 0.12 % of
European GDP. However the Digital Single Market is
far from reaching full potential.

The Communication accordingly presents an action
plan of 16 targeted initiatives aimed at doubling the

share of e-commerce in retail sales and that of the in-
ternet sector in European GDP by 2015. By that year
online trade and services could account for more than
20% of growth and net job creation in some member
states. Of the main actions promised, the following
practical commitments stand out as particularly rele-
vant to the audiovisual sector:

- to examine the possibility of a European private
copying initiative within 2013 and complete a review
of the Copyright Directive within 2012. The Com-
mission also intends to report on the outcome of
the consultation on the online distribution of audiovi-
sual works and the implications of the ECJ)’s “Premier
League” ruling (see|IRIS 2011-9/2);

- to develop, through dialogue with the stakehold-
ers, codes of good conduct, good practice guides and
guidelines giving consumers access to transparent
and reliable information allowing them to more easily
compare the prices, the quality and the sustainability
of goods and services;

- to adopt, by 2012, a European Consumer Agenda
putting forward a strategy and initiatives to place con-
sumers at the heart of the Single Market, including
digital issues, in particular by empowering consumers
and offering appropriate protection of their rights;

- to develop a strategy for the integration of the mar-
kets for payments by card, internet or mobile phone,
on the basis of a Green Paper adopted at the same
time as this Communication with the aim of (i) as-
sessing the barriers to entry and competition on these
markets and proposing legislative action where neces-
sary, (ii) making sure that these payment services are
transparent for consumers and sellers, (iii) improving
and accelerating the standardisation and interoper-
ability of payments by card, internet or mobile phone,
and (iv) increasing the level of security of payments
and data protection. The Commission will present the
conclusions of this exercise and the next stages by
mid-2012;

- to adopt, by 2012, a horizontal initiative on notice
and action procedures in order to combat the dissem-
ination of products and services which are counter-
feit, pirated or otherwise violate intellectual property
rights.

e Commission Communication to the European Parliament, the Coun-
cil, the Economic and Social Committee and the Committee of the
Regions, “A coherent framework for building trust in the Digital Single
Market for e-commerce and online services”. COM(2011) 942

http://merlin.obs.coe.int/redirect.php?id=15666 DE EN FR

Christina Angelopoulos
Institute for Information Law (IViR), University of
Amsterdam
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AL-Albania

Regulator Decides to Ban Broadcasting of
Controversial Ad and Music Video Clip

The National Council of Radio and Television (NCRT)
made two decisions regarding the broadcasting of an
advertising spot and a music video clip.

On 31 January 2012, the NCRT advised against the
broadcasting of the video clip “High” by Babastars,
broadcast by local music TV stations. The video shows
a field full of plants of a narcotic nature and the text of
the song favours consuming this substance and casts
a favourable light upon this habit, according to the
NCRT.

The NCRT examined the content of the video as a re-
sult of numerous complaints lodged by citizens to the
Council. According to the Directorate of Programmes
in the NCRT, this video violates the moral and ethical
norms of broadcasting and the rights, education as
well as moral and mental health of children.

In this context, the NCRT called upon electronic me-
dia to be more careful in selecting the content they
broadcast.

Several days later, on 2 February 2012, the newly
elected Council of Ethics connected to the NCRT, ex-
amined the content of an advertising spot of a mo-
bile phone company, prompted by a complaint of the
Commission for Consumer Protection.

The advertising spot shows a person that is ready
to drop another person from a building’s terrace and
then is reminded of childhood memories they have in
common. According to the Council of Ethics, this spot
violates the content provisions in the broadcasting law
that forbid advertising “that promotes behaviour that
endangers normal health and psychic development of
children.”

As a result, the NCRT has asked all stations to imme-
diately stop broadcasting this advertising spot.

o NJOFTIM PER MEDIA, Tirané mé 31.01.2012 (Decision of the NCRT
of 31 |anuary 2012)

http://merlin.obs.coe.int/redirect.php?id=15651 SQ

e NJOFTIM PER MEDIA, Tirané mé 02.02.2012 (Decision of the NCRT
of 2 February 2012)

http://merlin.obs.coe.int/redirect.php?id=15652 SQ

lida Londo
Albanian Media Institute

AT-Austria

Act on Transparency of Media Cooperation
Announced

On 27 December 2011, the Austrian Federal Gazette
announced the 125. Bundesgesetz (125th Federal
Act - MedKF-TG) enacting a Bundesverfassungsgesetz
uber die Transparenz von Medienkooperationen und
Werbeauftragen und Férderungen an Medieninhaber
eines periodischen Mediums (Federal Constitutional
Act on the transparency of media cooperation, ad-
vertising orders and support for owners of periodical
media) and amending the KommAustria-Gesetz (Kom-
mAustria Act).

The MedKF-TG is particularly aimed at creating
greater transparency in media announcements by the
government or other public bodies. To this end, the in-
stitutions concerned are obliged to disclose their co-
operation with the media, i.e., advertisements, other
advertising orders and support for periodical publica-
tions and electronic media, radio and television broad-
casters (Arts. 1(1) and 2(1, 2 and 4) MedKF-TG).

KommAustria is required to publish the information,
including the total amount paid to each named me-
dia company, on a quarterly basis. The Rechnungshof
(national audit office) will check that the published
information is complete (Art. 1(1) MedKF-TG). Offi-
cial announcements and job advertisements are ex-
pressly excluded (Art. 2(2) MedKF-TG). Infringements
of the obligation to disclose information can be pun-
ished with a fine of up to EUR 20,000 (up to EUR
60,000 for repeat offences) (Art. 2(5) MedKF-TG). Ar-
ticle 2(3a) MedKF-TG also sets out the content-related
requirements for admissible audiovisual communica-
tion and announcements paid for by public authori-
ties, and instructs the Federal Government to adopt
more detailed content-related guidelines.

These legislative measures are designed to
strengthen transparency, media diversity and democ-
racy - the latter in particular by guaranteeing a right
to information for the supreme bodies (Art. 1(1)
MedKF-TG).

In addition, the Mediengesetz (Media Act) has been
amended in order to make ownership structures in the
media sector more transparent. In future, fiduciary re-
lationships and, in instances where shares are owned
by foundations, the donors to and beneficiaries of the
foundation concerned must also be disclosed (Art. 25
Mediengesetz).

The Bundesverfassungsgesetz entered into force on
1 January 2012 (Art. 1(2) MedKF-TG). The Bundesge-
setz and amendments to the Mediengesetz will enter
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into force on 1 July 2012 (Art. 2(7) MedKF-TG, Art. 55
Mediengesetz).

e 125. Bundesverfassungsgesetz (ber die Transparenz von Medi-
enkooperationen sowie von Werbeauftrdagen und Férderungen an
Medieninhaber eines periodischen Mediums und Bundesgesetz (iber
die Transparenz von Medienkooperationen sowie von Werbeauftra-
gen und Férderungen an Medieninhaber eines periodischen Mediums
sowie Anderung des KommAustria-Gesetzes, 27. Dezember 2011
(125th Federal Constitutional Act on the transparency of media co-
operation, advertising orders and support for owners of periodical
media and Federal Act on the transparency of media cooperation, ad-
vertising orders and support for owners of periodical media and the
amendment of the KommAustria Act. 27 December 2011)
http://merlin.obs.coe.int/redirect.php?id=15672 DE

e 131. Bundesgesetz, mit dem das Mediengesetz gedndert wird, 27.
Dezember 2011 ( 131st Federal Act amending the Media Act, 27 De-
cember 2011)

http://merlin.obs.coe.int/redirect.php?id=15673 DE

Anne Yliniva-Hoffmann
Institute of European Media Law (EMR), Saarbrticken/
Brussels

[ ORF Facebook Pages Unlawful ]

In its decision of 25 January 2012 (KOA 11.260/11-
018), the Austrian communications authority, Kom-
mAustria, concluded that various Facebook pages pro-
vided by the public service broadcaster ORF in con-
nection with its television programmes constituted
unlawful cooperation with Facebook as a social net-
work. The ORF-Gesetz (ORF Act) prohibits ORF from
offering online services in the form of social networks,
including links to and other forms of cooperation with
them.

The case concerned a total of 62 different ORF Face-
book pages. Some content was provided by commis-
sioned producers and some directly by ORF staff and
editors. The pages contained not only the type of in-
formation found on a traditional website, but also op-
portunities to interact with registered Facebook users.

Article 4f of the ORF-Gesetz regulates the provision of
online services by ORF, including a list of services that
may not be offered by ORF. Under Article 4f(2)(25),
these include social networks and links to social net-
works and other forms of cooperation with them. An
exception applies to links related to ORF’'s own online
news reports, i.e., links shown editorially, including as
part of a report. This exception did not apply in the
cases examined here.

ORF particularly argued that the pages were not so-
cial networks, but marketing activities or web content
which it, like any other company, provided as part of
its online activities and which were comparable to tra-
ditional websites. The regulator disagreed, especially
since Facebook was more or less the prototype of a
social network. It also noted that, in order to partic-
ipate, Facebook’s terms of use had to be accepted,
which amounted to a form of cooperation.

In summary, KommAustria concluded that 38 Face-
book pages produced by ORF staff members or em-
ployees of ORF-commissioned producers should be at-
tributed to ORF and infringed the restrictions set out
in Article 4f ORF-Gesetz.

e Entscheidung KOA 11.260 / 11-018 der KommAustria, 25. Januar

2012 (KommAustria decision KOA 11.260 / 11-018, 25 January 2012)
http://merlin.obs.coe.int/redirect.php?id=15674 DE

Harald Karl
Pepelnik & Karl Sollicitors, Vienna

BE-Belgium

Flemish Public Broadcaster Infringes Com-
mercial Communication Provision

On 19 December 2011, Viaamse Regulator voor de
Media (Flemish Media Regulator - VRM) decided that
the public broadcaster VRT infringed the rules on com-
mercial communication (Art. 53 Mediadecreet (Flem-
ish Broadcasting Act)) when referring to Jupiler Pro
League (the Belgian national football league) during
the sports programme Extra Time.

Every Monday evening, the programme Extra Time is
broadcast on Canvas, a channel of the Flemish pub-
lic broadcaster. Usually, this programme contains
an analysis of each match day of Jupiler Pro League.
However, on 10 October 2011, this programme was
exceptionally dedicated to the matches of the Belgian
national football team. Even though the matches of
Jupiler Pro League were not the subject of this show,
the logo and the name of Jupiler Pro League were vi-
sually displayed.

The Belgian national football league is sponsored by
Jupiler, a Belgian beer. Hence, it comes as no sur-
prise that the official name of the league and the
logo of the league refer to this beer. Pro League, the
organisation that upholds the interests of all profes-
sional football clubs in Belgium, requires the broad-
caster to include the logo and the name of the com-
petition in each programme dealing with the Belgian
football competition. As such, VRM is not opposed to
the fact that the name and logo of the league makes
reference to a commercial brand, but indicates that
any references to the name and logo could be labeled
as commercial communication. Commercial commu-
nication is defined as “images with or without sound,
or sounds, which are designed to promote, directly or
indirectly, the goods, services or image of a natural
or legal entity pursuing an economic activity. Such
images accompany or are included in a programme
in return for payment or for similar consideration or
for self-promotional purposes” (Article 2, 5°Flemish
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Broadcasting Act). According to VRM, the system-
atic visual display of the name and the logo promotes
(at least indirectly) the goods, services or image of a
natural or legal entity pursuing an economic activity:
the beer Jupiler and Jupiler Pro League itself. Further-
more, VRM stated that when Extra Time is dedicated
to the Belgian national football league, the display of
the name and logo is allowed. However, on 10 Oc-
tober 2011, this programme dealt with the matches
of the Belgian national football team. As a result, the
V.R.M. decided that Extra Time contained commercial
communication which was not readily recognisable as
such, as required by Article 53 of the Flemish Broad-
casting Act. VRM decided not to impose a fine but
issued a warning instead.

e VMMa t. VRT, Beslissing 2011/034, 19 december 2011 ( VMMa v.
VRT. Decision 2011/034. 19 December 2011)

http://merlin.obs.coe.int/redirect.php?id=15657 NL

Katrien Lefever
Interdisciplinary Centre for Law and ICR (ICRI), KU
Leuven - IBBT

BG-Bulgaria

Judicial Review of the Public Digital Multiplex
Completed

On 16 January 2012 the Supreme Administrative Court
rejected the appeal of DVBT (a group of seven com-
panies led by Insat Electronics that support the net-
works of television Pro.bg and radio Express, Darik
and FM+) against the choice of the Latvian company
Hannu Pro to build up a so-called public multiplex (see
IRIS 2010-8/16). The public multiplex will distribute
the programmes of BNT and BNR from October 2013
(see|IRIS 2009-7/5).

DVBT ranked second in the competition conducted by
the Communications Regulation Commission with a
score of 0.3 points lower than Hannu Pro. According to
the company’s appeal, pressure has been exerted on
the working group’s members in order to manipulate
the assessments in favour of Hannu Pro. The company
has previously been granted three more multiplexes
in Bulgaria. On 8 December 2011, during the court
meeting, the appeal by DVBT was supported by the
prosecutor on that case. He said that the choice of
Hannu Pro was unlawful and contrary to EU Directives
that encourage competition in the media market.

The Supreme Administrative Court rejected making a
request for a preliminary ruling to the European Court
of Justice because the answer comes clear and unam-
biguously from a decision of the Court of Justice in a
similar case: C-380/05 (Centro Europa 7 Srl v. Min-
istero delle Comunicazioni e Autorita per le garanzie

nelle comunicazioni and Direzione generale per le
concessioni e le autorizzazioni del Ministero delle Co-
municazioni, see IRIS 2008-7/25).

Competitions have been conducted for six multiplexes
so far (see|IRIS 2011-4/12). The first two of them have
been won by the Slovak company Towercom and the
remaining four by Hannu Pro. According to some pub-
lications in the Bulgarian media both companies are
directly or indirectly connected to the owner of the
Corporate Commercial Bank, which is participating in
the purchase of NURTS (a network for analogue tele-
vision broadcasting).

o Pemiennie Ne 772 or 16.01.2012 r . Ha BbpXoBHHS aMUHU-
crparuBeH cbi , [lerunenen cberas , I kosrerna (Decision Ne
772 of the Supreme Administrative Court, five-member jury, 1l Col-
lege, 16 January 2012)

http://merlin.obs.coe.int/redirect.php?id=15654 BG

Rayna Nikolova
New Bulgarian University

[ New Section in the Radio and Television Act ]

On 29 December 2011, a new section in the chap-
ter on “Licensing and Registration of Operators” in
the Radio and Television Act entered into force. It
is titled “Registration of Radio and Television Opera-
tors that Produce Programmes Addressed to the Au-
dience beyond the Territory of the Republic of Bul-
garia”. The purpose of this addition was to fill the gap
in Bulgarian legislation concerning programmes that
are produced in Bulgaria, but are transmitted outside
Bulgaria via an electronic communication network for
terrestrial or satellite broadcasting located in Bulgaria
(see|IRIS 2011-7/12).

For these broadcasters the Bulgarian law already
requires registration with the Council for Electronic
Media (CEM) and imposes an obligation to observe
the same general principles for audio-visual media
services that are obligatory for registered operators
broadcasting their programmes in Bulgaria. These
obligations also include the requirement to observe
copyrights and neighbouring rights when producing
and transmitting programmes. At the same time, the
law releases these broadcasters from the obligation
to submit to the CEM preliminary contracts proving
the settlement of copyrights and neighbouring rights
along with the application for registration as is re-
quired from broadcasters producing programmes ad-
dressed to the Bulgarian audience.

Despite this, the law provides that all enterprises
that transmit such programmes are obliged to sub-
mit to the CEM twice a year documents proving that
they have settlements with rightsholders on their pro-
grammes and on the elements of the programmes
that are transmitted beyond Bulgaria.
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¢« 3AKOH 3a paaunoTo u resieBusuaTa (Radio and Television Act
(consolidated version))

http://merlin.obs.coe.int/redirect.php?id=12342 BG

Ofelia Kirkorian-Tsonkova
Attorney at law

Postponement of Analogue Television Broad-
casting

On 29 December 2011, a change was made
to the Electronic Communications Act (SG, No
105/29.12.2011, in effect since 29 December 2011).
Terrestrial analogue television broadcasting in the Re-
public of Bulgaria will be suspended on 1 September
2013 (see|IRIS 2008-4/13).

Thus, this again enables television broadcasters who
have not participated in the competition and have no
programme licences (these licences exist according
to § 5 of the Transitional and Final Provisions of the
Electronic Communications Act - ECA) to claim, within
the next 20 months, unfair competition against those
that have licences and are supervised by the media
regulator.

Within three months of the enforcement of this Act,
the Council of Ministers shall adopt a plan for the
implementation of digital terrestrial television broad-
casting (DVB-T) in Bulgaria. The plan itself includes
the stages, terms and conditions for the implemen-
tation of DVB-T. It provides for a set of measures to
assist people with special social needs to ensure the
having of equipment that allows access to radio and
television programmes. The category of persons is
based on criteria specified in the plan. The compe-
tent State authorities together with the undertaking
that has won the multiplexes has the responsibility to
put into effect the appropriate actions and procedures
for informing the population about the implementa-
tion of DVB-T in the Republic of Bulgaria, within three
months of the adoption of the plan. The implemen-
tation of the information measures continues until at
least 30 November 2013.

The provision of § 214 of the Transitional and Final
Provisions of the ECA holds that the Communications
Regulation Commission (CRC) shall grant a free ana-
logue frequency for the city of Sofia to the company
"TV Europe". The company was sanctioned in the year
2009 (see|IRIS 2011-4/12).

o 3aKOH 3a eJIEKTPOHHM ChoOIIeHus (Electronic Communications
Act (consolidated version))

http://merlin.obs.coe.int/redirect.php?id=15653 BG

Rayna Nikolova
New Bulgarian University

CH-Switzerland

Swiss Government Report on Protection of
Copyright on the Internet

In a report published on 30 November 2011, the Fed-
eral Council (Swiss Government) held that the current
legal framework provided sufficient and adequate pro-
tection for Swiss cultural creation. A revision of the
legislation aimed at increasing the protection afforded
to works falling within the scope of copyright (music,
films and video games) would therefore be premature
and as a result was unnecessary.

The Federal Council had consulted the parties con-
cerned and based its report on a number of recently
published studies in order to draw up an analysis of
the situation. However, the existing surveys do not
make it possible to reach clear, unambiguous con-
clusions on the impact of file-sharing sites on sales
and commercial losses in respect of protected works.
While some of the studies reported that the illegal
sharing of files has a negative effect on turnover for
sales of protected works, others noted either the ex-
act opposite, or did not observe any significant effect
on sales. Furthermore, the users of file-sharing sites
spend what they have saved on other lawful enter-
tainment products (concert and cinema tickets, mer-
chandising products, etc.), so that the prejudice suf-
fered by the cultural branch of the economy as a
whole would appear to be limited. As a result, the
new consumer habits produced by the development
of the Internet and digital technologies do not appear
overall to have any negative effect on cultural cre-
ation in Switzerland. In this respect, the Federal Coun-
cil observes that the turnover for the sectors of music,
video games and cinema entertainment has remained
relatively stable in recent years, despite the existence
of the file-sharing sites.

It should be recalled that downloading works for pri-
vate use is allowed in Switzerland, whether the works
are from a legal or illegal source. At the same time,
the Federal Council feels it is legitimate to consider
the pertinence of the repressive measures intended to
stem the flow of violations of copyright. The effective-
ness of these has indeed proved to be limited, given
firstly the scale of the violations of copyright and sec-
ondly the limited resources available to the authori-
ties in terms of criminal prosecution. It would there-
fore be sensible to look into the advisedness of setting
up a system of legal licensing, combined with a flat-
rate remuneration fee, for making works available on
the Internet for non-commercial purposes; such a so-
lution is controversial among the general public, how-
ever, and it would be necessary to check its compati-
blity with Switzerland’s international commitments.
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The Federal Council feels it is important to carefully
monitor the evolution of the technologies and the in-
ternational debate on the protection of copyright in
the digital world. The situation should be reassessed
periodically in order to detect the need to adapt copy-
right regulation in good time. Both the players in-
volved and the authorities must continue at all times
with their work of informing and making the public
aware of copyright protection. Lastly, the Federal
Council feels it is up to the market’s players to adapt
their business models to the structural changes result-
ing from the emergence of the new technologies.

e Federal Council report on the illegal use of works on the Internet,
30 November 2011 DE FR

Patrice Aubry
RTS Radio Télévision Suisse, Geneva

DE-Germany

BVerfG Rules on Dispute over Hyperlink to
Software for Circumventing Copy Protection
Systems

On 15 December 2011, the Bundesverfassungsgericht
(Federal Constitutional Court - BVerfG) decided that it
should not rule on a complaint by several music in-
dustry representatives against a judgment issued in a
copyright dispute by the Bundesgerichtshof (Federal
Supreme Court - BGH) in October 2010.

The case concerned an article published in 2005 by
the defendant, a publishing house, in its online news
service concerning a named piece of software that
could be used to decode DVD films and circumvent
copy protection software. As well as a warning that
such activities were prohibited in Germany and Aus-
tria, the article contained a hyperlink to the website of
the software provider concerned, from which the soft-
ware could be downloaded. The plaintiffs claimed that
this form of reporting infringed their DVD rights and
demanded that the publisher remove the link. Their
demand was upheld by the Landgericht Miinchen (Mu-
nich district court) and Oberlandesgericht Minchen
(Munich regional appeal court) under the rules on li-
ability for aiding and abetting enshrined in Articles
823(2) and 830(2) of the Bdrgerliches Gesetzbuch
(Civil Code - BGB) and Article 95a(3) of the Urheberge-
setz (Copyright Act - UrhG) (seeIRIS 2005-9/12). How-
ever, the BGH largely overturned these decisions and
rejected the complaint with reference to the overrid-
ing rights of free expression and media freedom un-
der Article 6 of the EU Treaty, Article 11(1) of the
Charter of Fundamental Rights and Article 5(1) of the
Grundgesetz (Basic Law - GG).

Regarding the complaint that this ruling breached Ar-
ticle 14(1) GG (protection of intellectual property), the
BVerfG held, firstly, that on account of a lack of rele-
vance to constitutional law and a low chance of suc-
cess, it should not rule on the complaint.

The BVerfG explained that, since there was no explicit
legal regulation on the admissibility and limitations
of hyperlinks, the opposing fundamental rights in this
case had to be weighed up on the basis of the press
and copyright law benchmarks recognised in case law.
The crucial provisions here were German fundamen-
tal rights, on which the responsibility of the BVerfG
was based. Since the relevant Directive 2001/29/EC
did not grant the member states any freedom regard-
ing its implementation, the provision of Article 95a
UrhG itself should be measured against EU fundamen-
tal rights and, if there was any doubt, it should be
submitted to the ECJ in accordance with Article 267(3)
TFEU. In the present case, however, it was necessary
to consider whether the granting of an injunction un-
der the principle of liability for aiding and abetting in
connection with Article 95a UrhG stood in the way of
the basic rights of the publishing house. Since Direc-
tive 2001/29/EC did not contain any fully harmonis-
ing provision regarding this weighing up of interests,
the process needed to be based on the Grundgesetz.
The BVerfG had no reservations about the BGH’s de-
cision, particularly since there was little scope for it
to examine the outcome of a court’s weighing up pro-
cess. In this connection, the BVerfG pointed out that
the BGH was therefore right to consider that the provi-
sion of a link in an online article was protected under
Article 5(1) GG. The discussion process necessary for
the formation of opinion, protected by Article 5(1) GG,
included private and public information about third-
party statements, and also therefore the purely tech-
nical distribution of such statements, regardless of
any associated expression of opinion by the distrib-
utor itself.

e Beschluss des BVerfG vom 15. Dezember 2011 (Az. 1 BvR 1248/11)

(Decision of the Federal Constitutional Court, 15 December 2011
(case no. 1 BvR 1248/11))

http://merlin.obs.coe.int/redirect.php?id=15675 DE

Anne Yliniva-Hoffmann
Institute of European Media Law (EMR), Saarbriicken/
Brussels

No Right to Photograph Photographer After
All?

In January 2012, the Landgericht KéIn (Cologne Dis-
trict Court - LG) dealt again with the question of
whether photographs of a press photographer who
wanted to report on a criminal procedure against a
weather presenter that had attracted huge media at-
tention, and the publication of the pictures on the In-
ternet by the defendant, were lawful. In the ruling,
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issued on 11 January 2012, the court granted the pho-
tographer an injunction against the distribution of four
images in which he appeared, in so far as they were
distributed in the manner described in the complaint.

In a separate case, the LG had decided, on 9 Novem-
ber 2011, that images showing a press photogra-
pher waiting in his car outside the weather presen-
ter's house for an opportunity to take photographs
could be published on the Internet (see |IRIS 2012-
1/19). On that occasion, the court had decided that
publication was in the public interest, since it docu-
mented the media’s treatment of famous people as a
current event. Since the press photographer had been
involved in reporting on the defendant which had “vi-
olated personality rights in many respects” and had
only been photographed while carrying out his pro-
fession in his social environment, the court had con-
sidered his personality right as less important.

The outcome was different in the latest case: al-
though the LG found that the reporting was in the
public interest, it stressed that the content of the re-
porting was vital when weighing it against the press
photographer’s personality rights. The overall context
in which the pictures were distributed was crucial. The
photos had been published on the weather presen-
ter’'s Twitter page, along with comments criticising the
photographer’s working methods. The LG ruled that
the combination of the images and these comments,
some of which it thought “bordered on slander” (the
use of the terms “Pack” (rabble) and “lichtscheues
Gesindel” (shady riffraff), for example), infringed the
photographer’s personality rights. It also took into ac-
count the fact that the photographer had previously
been “completely unknown to the public” and had
not been involved either in the media reporting of the
aforementioned criminal case or in the related public
debate. This distinguished the current case from the
one that had been decided on 9 November 2011, as
the court expressly pointed out it in the grounds for
its decision.

The LG referred to the fact that the pictures showed
the plaintiff carrying out his profession and, there-
fore, only in his social environment. However, the
freedom to gather information was also protected un-
der the freedom of the press. This was, in principle,
restricted if journalists thought they would be pho-
tographed while undertaking such research.

e Urteil des LG KéIn vom 11. Januar 2012 (Az. 28 O 627/11) (Deci-
sion of the Cologne District Court of 11 January 2012 (case no. 28 O
627/11))
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Court Rules on Protection of Personality
Rights in Connection with Hidden Camera
Use

According to media reports, on 9 February 2012 the
Amtsgericht Eschweiler (Eschweiler district court -
AG) acquitted two Dutch journalists of breaching do-
mestic peace (Art. 123 of the Strafgesetzbuch (Crim-
inal Code - StGB)) and violating the confidentiality of
the spoken word (Art. 201 StGB).

The two defendants interviewed the joint plaintiff in
2009. The latter, as a member of the SS, had shot
dead three civilians in the Netherlands in 1944. The
death penalty that was originally ordered for these
crimes was subsequently mitigated to life imprison-
ment, a sentence that he never began because he
fled to Germany. In Germany, he was not sentenced
to life imprisonment until 2010. The Dutch journal-
ists found him in an old people’s home in Germany
and interviewed him there. They filmed the interview
by means of a hidden camera. The footage was later
broadcast in a 10-minute report on Dutch television.
The interviewee claimed that the journalists’ conduct
had infringed his rights and instituted legal proceed-
ings against them.

The AG cleared both defendants of the alleged of-
fences. Although secret recording of the spoken word
and its subsequent use were prohibited in Germany,
the journalists had been in a situation of “necessity
as justification”. The interest of the public and of the
victims’ families, and the journalistic interest in the
reappraisal of the case had been substantial, espe-
cially in the Netherlands. Furthermore, the journalists
had previously requested an official television inter-
view via the joint plaintiff’'s lawyer, but this had been
refused. The interviewee’s personality rights were
of secondary importance. He was a “person of con-
temporary history” and the secret recordings were
therefore “historical documents”, which meant that
he was obliged to tolerate this reporting. The court
also recognised, in the defendants’ favour, that they
had been unaware that their conduct was punishable
in Germany.

e Pressemitteilung des Deutschen Journalisten-Verbands, 9. Februar
2012 (Press release of the German Journalists’ Association, 9 February
2012)
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Bundestag Adopts Proposal for Digitisation
Offensive

On 26 January 2012, the German Bundestag (lower
house of parliament - BT), thanks to the votes of the
ruling parties, adopted a proposal for a “digitisation
offensive for our cultural heritage”.

The proposal states, firstly, that the digitisation of cul-
tural assets and knowledge is aimed at their long-
term protection and accessibility by the public. The
Deutsche Digitale Bibliothek (German Digital Library
- DDB), which is being developed jointly by federal,
regional and district public authorities, is particularly
designed to make this possible. Through the wide-
ranging digitisation of cultural assets and scientific
information of all kinds, the (digital) services of the
different German institutions could be networked to-
gether, made publicly accessible free of charge and
centrally, and integrated into the European digital li-
brary, Europeana (see |IRIS 2011-4/6). Particularly in
view of the danger of losing such works and infor-
mation - through natural disasters or decay, for ex-
ample - there is a possibility of at least preserving
digital copies and reproductions for posterity. In ad-
dition, open public access to this content would, in
the long term, lead to a “democratisation of culture
and knowledge”, since all sections of the population
could be reached. With reference to the recommen-
dations of the Comité des Sages on the digitisation
of the European cultural heritage, which also mention
the considerable cost of digitisation (see IRIS 2011-
3/5), the proposal supports the use of public-private
partnerships to finance the necessary measures. Un-
der such partnerships, the public’s right to informa-
tion and the commercial interests of the private com-
panies involved must be fairly balanced. This is partly
the responsibility of the “Kompetenznetzwerk DDB”
(DDB competence network) made up of representa-
tives of 13 notable cultural and scientific institutions
and of the “Kuratorium” (committee) comprising rep-
resentatives of federal, regional and district authori-
ties. The fulfilment of the digitisation concept is also
dependent on clear legislation on out-of-print and or-
phan works.

In this connection, the BT expressly welcomes the
measures already taken to digitise cultural assets and
knowledge and to seek cooperation with private com-
panies.

Finally, the members of parliament call on the federal
government to step up its efforts to expand the tech-
nical infrastructure of the DDB and digitisation mea-
sures, to look for other possible sources of finance
and, in particular, to regulate the use of orphan works
in the “third basket” of copyright law.

e Bundestag, Antrag (Drs. 17/6315) vom 29. Juni 2011 (Bundestag,
proposal (no. 17/6315) of 29 June 2011)
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e Bericht zur Bundestagssitzung vom 26. Januar 2012 (Report on the
Bundestag session of 26 January 2012)
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ES-Spain

New Audiovisual Legislation in the Basque
Country

On 8 November 2011, the Basque Government ap-
proved a decree that regulates audiovisual communi-
cations services within the Basque Autonomous Com-
munity. It implements the New General Law of Au-
diovisual Communications approved by the Spanish
Parliament in 2010 (see IRIS 2010-4/21), replacing all
prior legislation for the Basque audiovisual sector.

This new framework includes the liberalisation of au-
diovisual communication services, states that broad-
casting licences will last for 15 years, instead of 10
years, and allows for more flexibility in their commer-
cialisation after two years of being granted. It estab-
lishes the following guidelines to be observed when
assessing the projects competing in radio and terres-
trial television tenders: fostering of plurality in the au-
diovisual communication market, creation of employ-
ment and commitment to programming content in the
Basque language (“euskera”).

Additionally, the decree determines that in the award-
ing of digital terrestrial television licences at least
one will be reserved, in every broadcasting area, for
transmissions in the Basque language only (as long
as there are at least three licences to award). Con-
versely, in the case of FM radio, at least one third
of frequencies will be reserved for transmissions in
Basque only if there is @ minimum of two licences to
award and the broadcasting area covers more than
100,000 inhabitants.

e Decreto 231/2011, de 8 de noviembre, sobre la Comunicacién
Audiovisual, BOPV N2 222, de 23 de noviembre de 2011 (Decree
231/2011 on Audiovisual Communication of 8 November, Official Jour-
nal of the Basque Country, N© 222 of 23 November 2011)
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FR-France

[ Court Finds against Documentary Film ]

On 26 January the regional court in Lille delivered its
judgment in the high-profile case of the documentary
entitled Le Mur, which denounces the treatment of
autism by psychoanalysis. Three psychoanalysts had
given their authorisation for their images and voices
to be used after they were filmed and interviewed for
the production of a three-part documentary film. They
complained that their interviews had been edited and
used in a distorted form in order to make a biased
52-minute film that was eventually called Le Mur and
subtitled La psychanalyse a I’épreuve de |’autisme
and made available on the Internet site of an asso-
ciation of parents of people suffering from autism.
The psychoanalysts held that their moral right as co-
authors of the film had been violated, that the right to
use their images and voices had been infringed, and
that their professional reputation had suffered as a re-
sult; they therefore had the director and her producer
summoned to appear in court, claiming compensation
for these three points, a ban on showing and distribut-
ing the disputed film, and publication of the court’s
decision.

The court began by recalling that to be able to claim
the capacity of co-author, with a view to obtaining
compensation for the violation of their moral right, the
applicants had to produce proof that they had made
a specific contribution of intellectual creation to the
concept or filming of the documentary. In her capac-
ity as director and in application of the provisions of
Article L. 113-7 of the Intellectual Property Code, the
director was the author of the documentary film at
issue. Furthermore, it was not contested that the dis-
puted interviews had not been prepared jointly by the
director and the applicant parties, and that the ques-
tions had not been communicated in advance to the
interviewees, who had answered them spontaneously.
Nor had the interviewees had any power to intervene
in the intellectual conception of the work, its edit-
ing, or the choices to be made in selecting the ex-
tracts to be used, such that they were not entitled
to claim any right of episodes of withdrawal or re-
morse that would imply that the final document ought
to have been submitted to them first, before being
shown. As a result, the applicants could not be ac-
knowledged as being co-authors of the film and their
claims that their moral rights had been violated were
rejected. Regarding the effect on their reputation, the
court stated that the director’s rights, in her capac-
ity as author, to create an original work by imprinting
her personal hallmark on the composition and style of
the film was limited by the obligation incumbent on
her to refrain from any distortion of what the intervie-
wees said. In examining whether this was the case or

not, by comparing the finished film with the rushes,
the court noted that the director had not respected
the meaning of what the psychoanalysts had said and
concluded that she had deliberately distorted what
the applicants had said, making it appear that they
were convinced that parents played a negative role in
the causes of autism, refuting current scientific knowl-
edge, thereby damaging their image and their reputa-
tion, since their positions on these subjects were con-
siderably less hard-line. The court added that the film
dealt with a subject that appeared to be of general
interest and contributed to the public’s right to infor-
mation, which meant that a truncated and distorted
presentation of the applicant parties’ statements was
inappropriate. The complainants were awarded 7,000
and 5,000 euros respectively. The court also ordered
the withdrawal of all the extracts of their interviews,
and publication of its judgment in three periodicals.
The director has announced that she intends to ap-
peal.

e TGI de Lille (ch. 01), 26 janvier 2012 - E. Solano-Suarez, E. Lau-
rent et A. Stevens c. SARL Océan Invisible Production, S. Robert et
Association autistes sans frontiéres (Regional court of Lille (1st cham-
ber), 26 January 2012 - E. Solano-Suarez, E. Laurent and A. Stevens
v. SARL Océan Invisible Production, S. Robert and the association
Autistes Sans Frontiéres)
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CSA Classifies Advertising Spot as Political
Advertising

On 13 January 2012 the audiovisual regulatory au-
thority (Conseil Supérieur de I’Audiovisuel - CSA) an-
nounced that it had instructed the digital TV chan-
nel Direct Star to stop broadcasting a disputed adver-
tisement, on the basis of Article 14 of the Act of 30
September 1986 (as amended) and the provisions of
the first paragraph of Article L. 52-1 of the Electoral
Code prohibiting political advertising. The CSA had
noted that a message in favour of the Parti Contre le
Cancer had been broadcast on the channel over a pe-
riod of about ten days last October. The spot featured
a famous professor of medicine who is a cancer spe-
cialist and president of the Alliance pour la Recherche
en Cancérologie. He had spoken in the media on a
number of occasions in the past to announce that he
was standing as a candidate in the forthcoming pres-
idential election. The CSA found that the content of
the message broadcast classified it as political adver-
tising, which was prohibited. In addition to instructing
the channel to stop broadcasting the message, the
CSA also notified the professional regulatory author-
ity on publicity so that it would inform its members.

IRIS 2012-3 15


http://merlin.obs.coe.int/redirect.php?id=15697

of the European Audiovisu

e CSA : Direct Star : diffusion d’'un message en faveur du « Parti
contre le cancer » (CSA: Direct Star: broadcasting of a message in
favour of the Parti Contre le Cancer)
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CSA Henceforth Competent to Lay Down
Rules for Broadcasting “Brief Extracts” of
Sports Competitions

Among the “Sundry Provisions” contained in Act
No. 2012-158 of 1 February 2012 aimed at strength-
ening the sport ethic and the rights of sportsmen and
-women, the audiovisual regulatory authority (Conseil
Supérieur de I’Audiovisuel - CSA), has been entrusted
with laying down the way in which the “brief extracts”
of sports competitions mentioned in Article L. 331-5
of the Sport Code may be broadcast, following con-
sulting France’s National Olympic and Sports Commit-
tee and the organisers of the sports events referred
to in Article L. 331-5. Since 1984, in the name of the
public’s right to information, Article L. 333-7 of the
Sport Code has guaranteed the channels’ entitlement
to broadcast brief extracts of sports events for which
the rights are held by another editor. There were
plans for an implementing decree, but it was never
adopted. The Act of 13 July 1992 took up the general
features of the code of good conduct drawn up by the
main broadcasters, the national Olympic committee,
the CSA, sports reporters’ unions, etc. The scheme
adopted involves the application to sport of the right
to quote resulting from the legislation on neighbour-
ing rights to copyright (the broadcaster must identify
the source, the quotation must be brief, and the quo-
tation must be incorporated in an informative work).
Two major uncertainties remained, however, regard-
ing the interpretation of the notions of “informative
work” and “brief extracts”, giving rise to a number of
legal disputes, encouraging the CSA to embark on a
public consultation on the subject in 2008. As a result,
the CSA is henceforth formally entitled by the new
legislation to lay down the conditions for broadcast-
ing these brief extracts of sports competitions. The
new legislation also gives the CSA the task of laying
down the conditions for applying the new Article 20-3
of the Act of 30 September 1986, which states that
“television services broadcasting sports programmes
shall contribute to the anti-doping campaign and the
protection of people taking part in physical and sports
activities by broadcasting programmes on these sub-
jects”. The previous arrangement, which required
television services to broadcast short anti-doping pro-
grammes before, during and after events of major im-
portance, was in fact extremely difficult to implement,
and as a result had never been carried out.

e L0i n°2012-158 du ler février 2012 visant a renforcer I’éthique du
sport et les droits des sportifs, JORF du 2 février 2012 (Act No. 2012-
158 of 1 February 2012 aimed at strengthening the sport ethic and
the rights of sportsmen and -women, Official Gazette of 2 February
2012)
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GB-United Kingdom

On-Demand Adult Programme Service Cen-
sured

On 1 February 2012, the UK Authority for Television
On Demand (ATVOD) published a determination that
the web-based on-demand adult programme service
Bootybox.tv had breached statutory rules requiring
video on demand providers to ensure that under 18s
cannot normally access hardcore pornographic con-
tent. Bootybox.tv had been notified to the ATVOD as
having been available since November 2010. The ser-
vice provider described its content as “generic and
mostly BBFC compliant UK porn available on-line”.

On 26 June 2011, a parent complained that a son
had used this service and other web based services
to access pornographic videos “ (04046) that have no
parental control on and are far too strong to be al-
lowed even under UK law (04046)“.

The matter is governed by Section 368(E) (2) of the
Communications Act 2003. This states that “If an on-
demand programme service contains material which
might seriously impair the physical, mental or moral
development of persons under the age of eighteen,
the material must be made available in a manner
which secures that such persons will not normally see
or hear it.” This provision is mirrored in the ATVOD
Rules & Guidance, Rule 11.

ATVOD found that “the website broke the statutory
rules in two ways. First, it allowed any visitor to the
website unrestricted access to a selection of hardcore
pornographic video promos/trailers featuring real sex
in explicit detail and featured a large still image of ex-
plicit sex on the homepage. Secondly, access to the
full videos was open to any visitor who paid a fee.
As the service accepted payment methods - such as
debit cards and prepaid vouchers - that can be used
by under 18s, ATVOD ruled that the service had also
failed to put in place effective access controls in rela-
tion to the full videos”.

ATVOD followed up its ruling with an Enforcement No-
tification, requiring the provider of Bootybox.tv to ei-
ther remove the hardcore porn content from the ser-
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vice or put it all behind effective access controls that
will ensure that only adults can see it.

The service has now ceased operating.

e ATVOD, Determination that the provider of the on demand pro-
gramme service “bootybox.tv” was in breach of rule 11, 1 February
2012
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BBC Wins Right to Broadcast Interview with
Terrorist Suspect Held in Prison

On 11 January 2012 the English High Court overturned
a decision by the Justice Minister preventing the BBC
from interviewing a suspected terrorist who has been
held in prison for seven years without trial.

Babar Ahmad has been held in prison pending extra-
dition to the United States since 2004, and is currently
awaiting a final decision on his case by the European
Court of Human Rights, which had ruled in 2007 that
he should not be extradited until it had considered his
application. The BBC and a journalist had sought per-
mission to interview him in prison; this was originally
granted but with audio recording only which was not
to be broadcast. The decision was reviewed by the
Secretary of State for Justice who decided to refuse
any face-to-face interview, arguing that such an inter-
view would case distress to victims of terrorist acts
and would undermine confidence in the criminal jus-
tice system through assisting the mounting of a media
campaign alongside court proceedings. Instead, the
prisoner could make his views known through written
correspondence.

The High Court held that the refusal to allow an inter-
view would breach the right to freedom of expression
under Art. 10 of the European Convention on Human
Rights. Potential offence was not a sufficient ground
for restricting freedom of expression, and the truly ex-
ceptional nature of this case meant that the case for
freedom of expression was particularly strong. Thus
the decision to refuse an interview was disproportion-
ate; it had not been shown that no less restrictive al-
ternatives to a ban were available, for example agree-
ing with the BBC that the programme in which the in-
terview was shown would not be used as a platform
for a media campaign protesting the prisoner’s inno-
cence. Although there were arguments for the public
interest on both sides, Art. 10 conferred on the public
a right to receive information and to engage in debate
on the issues raised in the case that was as fully in-
formed as possible. However, this exceptional case
would not set a precedent for other cases in the fu-
ture.

The Justice Secretary decided not to appeal and to
open negotiations with the BBC about the terms of
the interview.

e BBC and Dominic Casciani v. Secretary of State for Justice [2012]
UKHC 13 (Admin)
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[ Ofcom Upholds ATVOD Rulings ]

On 18 January 2012, Ofcom upheld ATVOD’s Determi-
nations that three Viacom companies - Nickelodeon
UK Limited, The Paramount Partnership and MTV Net-
works Europe - were the responsible persons for VOD
services featuring their content on the Virgin Media
platform.

The issue concerns Section 368A of the Communica-
tions Act 2003. This defines ‘editorial responsibility’
which, in turn, triggers regulatory responsibility.

A service is only an On Demand Programme Service
(ODPS) if it satisfies the defining criteria in section
368A of the Act. Key amongst these for the purpose
of the appeals are in sections 368A(1)(c) and (d), that,

“ a service is an ODPS if (04046) (c) there is a person
who has editorial responsibility for it; [and] (d) it is
made available by that person for use by members of
the public”.

The concept of editorial responsibility is defined in
terms of general control by section 368A(4), which
states that “"a person has editorial responsibility for
a service if that person has general control (a) over
what programmes are included in the range of pro-
grammes offered to users; and (b) over the manner
in which the programmes are organised in that range;
and the person need not have control of the content
of individual programmes or of the broadcasting or
distribution of the service”.

ATVOD had studied the Agreement between each
company and Virgin Media whereby each “(04046) had
agreed it is the provider of the ODPS comprising the
Appellant’s content under the Agreement and has
“editorial responsibility” over the same, save in re-
spect of any insertions or advertising placed by Virgin
Media in or around the content”.

Further, “in relation to organisation of material in par-
ticular, ATVOD pointed out that the Appellant in each
case provides the metadata accompanying the pro-
grammes”.

e Ofcom Appeal Decision, 18 January 2012
http://merlin.obs.coe.int/redirect.php?id=15659 EN
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IT-l1taly

[ Reform in the Field of Neighbouring Rights ]

The Italian government has adopted a reform (known
as "Decreto Liberalizzazioni"), aimed at promoting the
value of market competition. The recent Law Decree
takes into account various issues, including neigh-
bouring rights. Article 39 of the Decree states that
in order to favour the creation of new undertakings
aimed at protecting the rights of performers and pro-
ducers - by enhancing competitive pluralism and al-
lowing for a more economic-oriented management, as
well as by favouring the actual involvement and con-
trol by rightsholders - administration and intermedia-
tion activities relating to neighbouring rights are free.

Neighbouring rights due to performing artists are cur-
rently held by New IMAIE (Nuovo Istituto Mutualistico
per la tutela dei diritti degli Artisti Interpreti ed Ese-
cutori). New IMAIE was established on 12 July 2010,
by effect of Art. 7 of Act 100/10 “Provisions regarding
the Istituto Mutualistico Artistico Interpreti Esecutori”.
The role and functions entrusted to IMAIE until 14 July
2009, the date on which it was declared extinguished
by a decree of the Rome Prefect, have been trans-
ferred to New IMAIE. (see RIS 2011-4/103)

New IMAIE manages and protects neighbouring rights
due to performing artists in the music and audiovisual
areas. Currently New IMAIE has, de facto, a monopoly
in neighbouring rights management (the legislative
framework before the adoption of the new “Decreto
Liberalizzazioni” was unclear). The new law solves
doubts and allows more intermediaries to take part
in the neighbouring rights’ management market. We
should wait, however, for the Italian Government to
determine the minimum requirements for a rational
and orderly development of a neighbouring rights’
market.

The new law leaves intact the functions of SIAE (Soci-
eta Italiana Autori ed Editori), the copyright collecting
society, which still benefits from a legal monopoly.

e Decreto Legge 24 gennaio 2012, numero 1 (articolo 39): “Dispo-
sizioni urgenti per la concorrenza, lo sviluppo delle infrastrutture e la
competitivita’” (Law Decree of 24 January 2012 Number 1, Article n.
39)
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KG-Kyrgyzstan

[ Law on PBC Adopted by Parliament ]

The Statute “On Public TV and Radio Broadcasting
Corporation of the Kyrgyz Republic” (06 O6wecrsennoii
TeJepaInoBemaTeIbHON Kopropanuu Keipreizckoit Pecry6-
ymku ) was adopted by Zhogorku Kenesh (the Parlia-
ment) on 18 November 2011, signed into law by Pres-
ident Almaz Atambaev on 21 December 2011, and en-
tered into force on 10 January 2012.

It replaces the Decree “On establishing the Public TV
and Radio Broadcasting Corporation of the Kyrgyz Re-
public” adopted on 30 April 2010 by the then Provi-
sional Government (see|IRIS 2010-6:1/36).

The new Statute has five chapters and 29 articles and
follows the governmental decree that it replaces.

The Public TV and Radio Broadcasting Corporation of
the Kyrgyz Republic (thereafter - PBC) has the legal
status of a State broadcasting organization: its rights
and freedoms are guaranteed by the State. The State
has established the PBC in order to guarantee citizens’
right to freedom of information (Art. 6).

Among the goals of the Corporation are the mainte-
nance of national culture and traditions, the formation
of a common information and broadcasting space, the
creation of a positive world image of the Kyrgyz Re-
public as a democratic country, maintenance of the
highest standards of journalism, standards of toler-
ance and respect for human rights, as well as the pro-
duction of high quality programmes on socially impor-
tant issues.

The Statute (Art. 7) introduces minimum quotas for
children’s and educational programmes (30 percent),
programmes in Kyrgyz language (50 percent), pro-
grammes produced in Kyrgyz Republic (70 percent),
as well as programmes produced by independent pro-
ducers (30 percent).

The management and control of the Corporation shall
be the responsibility of the Supervisory Board and the
Director-General (Art. 11). The Supervisory Board is
the supreme body of the PBC; it consists of 15 mem-
bers elected for five years by the parliament: five
from among the ten candidates proposed by the pres-
ident, five from among the ten candidates proposed
by the parliament itself, and five from ten candidates
from civil society, that is “educational and academic
institutions, creative unions, public associations, the
mass media, etc.” (Art. 13). Its chair is elected by the
Board itself.

New members of the Supervisory Board are to be
elected within three months after the entry into force
of the Statute (Art. 29).
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The Director-General is the chief executive officer of
the PBC and is elected by the Supervisory Board in an
open contest for a term of 5 years (Art. 19).

The activity of the Corporation is based on the prin-
ciples of transparency. Its annual report shall be de-
livered to the president and parliament and shall be
published in the press (Art. 18).

According to Article 20 of the Statute the main source
of financing of the Corporation comes from the na-
tional budget, as well as income from its commercial
activity, the sale of intellectual property, advertising
and sponsorship.

Article 9 contains provisions on advertising. It im-
poses limits of ten per cent on both the daily and
hourly broadcasting time used for advertising.

Programmes of the PBC “shall not be under control
of the Government, political or business forces, shall
reflect a fair editorial policy and shall not represent
views or opinion of the Corporation”, there shall be
news and current affairs programmes based on all-
inclusiveness, objectivity and balance (Art. 21).

The Statute stipulates for the protection of journalistic
sources, the right of reply and the need for ethical
standards for PBC journalists.

e O6 OO6mmEeCTBeHHON TeaepaIroBEmATeTHLHON KOPIOPAITUH
Keoipreisckoit Peciybiimkm  (Statute of the Kyrgyz Republic “On
Public TV and Radio Broadcasting Corporation of the Kyrgyz Repub-
lic" of 21 December 2011, No. 247. It was officially published by
Erkin Too ( SPKHH Too0 ) on 10 January 2012, No. 1)

http://merlin.obs.coe.int/redirect.php?id=15647 RU

Andrei Richter
Faculty of Journalism, Moscow State University

KZ-Kazakhstan

[ Broadcasting Law Enters into Force ]

On 18 January 2012 Kazakhstan President Nursultan
Nazarbaev signed into law the Statute "On television
and radio broadcasting", adopted earlier by the na-
tional legislature. The Act consists of six chapters and
43 articles. It enters into force 2 March 2012.

The Statute introduces a comprehensive uniform sys-
tem of licensing of activities in the audiovisual sphere
including IP-television and radio, satellite and cable
broadcasting, down to dissemination of signals within
one block of flats (Art. 40). In addition to a license all
foreign TV and radio channels shall undergo special
registration procedures if rebroadcast in Kazakhstan
by any means of transmission. Retransmission of for-
eign programmes as part of programming of a Kaza-
khstan broadcaster shall have a cap of 20 percent

(Art. 34). Licensing and registration shall be carried
out by an executive body of the Government.

The Statute regulates some aspects of the digital
switchover. They involve, in particular, the establish-
ment of a national operator for digital infrastructure,
as determined by the Government (Art. 25). Must-
carry channels shall be determined every three years
by the Government taking into account the recom-
mendations of the Commission on Development of
Broadcasting to be established by the Government
and acting in accordance with by-laws as approved
by the Government (Arts. 11 and 12).

The Statute imposes limitations on the use of foreign
languages in television and radio broadcasting includ-
ing transmissions via cable.

The Office of the Representative on Freedom of
the Media of the Organization for Security and Co-
operation in Europe (OSCE) issued its Commentary on
the Draft Law "On television and radio broadcasting"
in which it criticized the bill from the viewpoint of the
country’s obligations as an OSCE Member State.

e 3akon Pecrny6smmku Kazaxcran or 18 stuBapst 2012 roma
Ne 545-IV « O TenepammoBenianum » (Statute of the Republic of
Kazakhstan "On television and radio broadcasting" No. 545-1V, Kaza-
khstanskaya pravda, 31 January 2011, No. 33-34.)

http://merlin.obs.coe.int/redirect.php?id=15686 RU

e OSCE, Legal analysis of the Draft Law of the Republic of Kazakhstan
"On television and radio broadcasting" (April 2011 with addendum of
September 2011)

http://merlin.obs.coe.int/redirect.php?id=15648 EN

Andrei Richter
Faculty of Journalism, Moscow State University

MT-Malta

Public Consultation on Film and Stage Classi-
fication

The Ministry for Tourism, Culture and the Environment
launched on 18 January 2012 a public consultation
process relating to amendments to the Stage and Film
Classification framework for Malta. A draft Legal No-
tice setting out the proposed new law has been pub-
lished for feedback purposes. The consultation pro-
cess was open until 7 February 2012.

The regulations are inspired by the Television Pro-
grammes (Classification Certificates) Regulations,
which apply to television broadcasts and allow broad-
casters to appoint their own person who is responsi-
ble for classifying television programmes. In so far
as film, stage and theatre are concerned, the cur-
rent legal framework does not allow a system of self-
regulation. On the contrary, a Board of Film and Stage
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Classification assigns the classification to a film/stage
production and may also withhold classification. In
the latter instance, the film/stage production will not
be shown/performed.

The proposed regulations attached to the consulta-
tion document will still allow the a priori classifica-
tion of films, but in so far as stage productions are
concerned, self-requlation will apply where it is the
producer or director of the production who will age-
classify the productions. A Guidance Board composed
of four members will be appointed by the Minister for
Culture. Their terms of reference will include the cre-
ation of a list of guide rules to be adopted by stage
producers when awarding age-classifications; the as-
sistance of producers/directors in carrying out age-
classifications of theatrical performances and the re-
ceipt of complaints from the public about the age clas-
sifications.

The regulations will thus establish a two tier form of
regulation: regulation in so far as films are concerned
and self-regulation in so far as stage productions are
concerned. However, a Classification Appeals Board
is established to review decisions of the Board of Film
Age-Classification. There is a further right of appeal
from the decision of the Classification Appeals Board
to the Administrative Review Tribunal, the latter Tri-
bunal being presided over by a member of the judi-
ciary. On the other hand, in so far as theatrical pro-
ductions are concerned, there is a proposal to estab-
lish a Guidance Board that will decide upon the com-
plaints it receives from the public. Hence, the Guid-
ance Board has both an advisory and an adjudicatory
function. The regulations are nevertheless silent as to
whether there is a further right of appeal to the Ad-
ministrative Review Tribunal.

The regulation of films and stage production will no
longer be considered to be a police matter as is the
situation today, but these duties will now be trans-
ferred from the Code of Police Laws to the Malta Coun-
cil for Culture and the Arts.

e Television Programmes (Classification Certificates) Regulations
http://merlin.obs.coe.int/redirect.php?id=15662 EN MT

e Public Consultation Document, “Cinema and Stage Classification”,
17 January 2012

http://merlin.obs.coe.int/redirect.php?id=15663 EN MT

Kevin Aquilina
Department of Media, Communications and
Technology Law, Faculty of Laws, University of Malta

RO-Romania

OTV Sanctioned again for Breaching Elec-
toral Campaigns Rules

On 19 January 2012 the Consiliul National al Au-
diovizualului (National Council for Electronic Media -
CNA) again sanctioned the commercial tabloid televi-
sion station OTV for interrupting its programme for 10
minutes on 20 January 2012 at 19.00 local time, and
for broadcasting only the announcement of the sanc-
tion.

The trigger for the sanction was electoral advertis-
ing broadcast outside the electoral campaign period
in favour of the political party Partidul Poporului - Dan
Diaconescu (PP-DD, People’s Party - Dan Diaconescu)
founded by the owner of the station: Dan Diaconescu
(see inter alia [IRIS 2009-6/28, RIS 2011-9/31| and
IRIS 2011-10/36).

The sanction was issued because of repeated
breaches of Art. 139 of the Codul Audiovizualu-
lui - Decizia nr. 220/2011 privind Codul de regle-
mentare a continutului audiovizual, cu modificarile si
completarile ulterioare (Audiovisual Code - Decision
no. 220/2011 concerning the regulation of audiovisual
content, with further modifications and completions).
According to this Article positive and negative adver-
tising for political parties, politicians and political mes-
sages is forbidden except during electoral campaign
periods.

Even though the broadcaster had been sanctioned
several times in the past for similar legal infringe-
ments, it continued to broadcast spots with politi-
cal content between 7 October 2011 and 12 January
2012, the Council stated. OTV was sanctioned five
times, from time to time, for the same fault, the total
amount being RON 265,000 (EUR 61,050), in 2010-
2011. The Council considered that OTV purposely
continued a real electoral-campaign activity outside
an allowed period, which could harm potential elec-
toral competitors.

e Decizia nr. 35 din 19.01.2012 privind privind sanctionarea radiod-
ifuzorului S.C. OCRAM TELEVIZIUNE S.R.L., pentru postul de televiz-
iune OTV, cu obligatia de a difuza, Tn ziua de 20.01.2012, timp de 10
minute, intre orele 19.00-19.10, numai textul deciziei de sanctionare
emise de C.N.A. (Decision no. 35 of 19. January 2012 concerning the
sanction for S.C. OCRAM TELEVIZIUNE S.R.L.. for the TV station OTV)

http://merlin.obs.coe.int/redirect.php?id=15656 RO

Eugen Cojocariu
Radio Romania International
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Recommendation for the Coverage of Social
Protests

The Consiliul National al Audiovizualului (National
Council for Electronic Media - CNA) issued on 17 Jan-
uary 2012 a recommendation addressed to audiovi-
sual broadcasters to inform correctly and in full about
the important social protests that started in Romania
in mid-January.

The Council requested the broadcasters to observe
the Legea audiovizualului nr. 504/2002, cu mod-
ificarile si completarile ulterioare (Audiovisual Act
no. 504/2002, with further modifications and com-
pletions) and the Codul Audiovizualului - Decizia nr.
220/2011 privind Codul de reglementare a continu-
tului audiovizual, cu modificarile si completarile ul-
terioare (Audiovisual Code, Decision no. 220/2011
concerning the regulation of audiovisual content, with
further modifications and completions; see IRIS 2008-
1/26/and |IRIS 2011-10/37).

Due to the fact that television remains the main in-
formation source for 80% of the population and in
the context of the numerous social protests reported
about live or pre-recorded by most television stations,
the Council reminded that, according to Art. 3 (2)
of the Audiovisual Act, television and radio stations
are obliged to inform the public objectively by a fair
presentation of facts and events and to favour free
opinion-making. Broadcasters are obliged not to air
distorted or unchecked information and to make due
corrections immediately, if significant errors have oc-
curred.

The Council requested broadcasters to clearly mark
replayed images with their initial date or the sign
“Archive”, in order to avoid confusion. The CNA also
requested broadcasters to avoid repeated and unjusti-
fied replay of violent, obscene or instigating messages
and reminded them that journalists must observe the
rights of every member of society of pluralism and
free opinion-making. The Council also requested the
Gendarmerie and the protesters to allow journalists to
do their job in the safest possible way.

The recommendation came after several days of ex-
tended and sometimes violent social protest which
started mid-January in Bucharest and many other Ro-
manian cities. The protesters called for the resigna-
tion of Romania’s President and for early parliamen-
tary elections. Meanwhile, the Prime Minister resigned
on 6 February 2012. The protesters accused the Pres-
ident and the Government of wrong anti-crisis mea-
sures and of authoritarian and non-democratic acts.
Violent clashes took place in Bucharest during the
first stage of protests between the Gendarmerie and
protesters, presumably fans of some football teams.
The President and the ruling coalition accused the op-
position of being behind the protests, but the opposi-
tion firmly rejected these allegations. The President

and the ruling majority also accused the main Roma-
nian news television stations of unfair and biased cov-
erage of the protests.

e Recomandare CNA 17 ianuarie 2012 (CNA Recommendation of 17

lanuary 2012)
http://merlin.obs.coe.int/redirect.php?id=15655 RO

Eugen Cojocariu
Radio Romania International

RU-Russian Federation

Supreme Court on Extremism and Terrorism-
related Crimes in the Media

The Russian Supreme Court has recently held two Ple-
nary Meetings that resulted in similar resolutions that
provide explanations to all judges in the country on
the issues of court practice relating to crimes of ter-
rorism and extremism.

The Resolution “On Judicial Practice Relating to Crim-
inal Cases on Crimes of an Extremist Nature” of 28
June 2011 instructs judges that when adjudicating on
such cases they should take into account both secu-
rity of public interests (i.e., foundations of the consti-
tutional regime, and integrity and security of the Rus-
sian Federation) and protection of human rights and
liberties as defined in the Constitution (freedom of
conscience and religion, freedom of expression, free-
dom of mass information, the right to seek, receive
and impart information by legal means, etc.) (point
1).

The Resolution interprets what is to be considered
as hate speech, the essential element of extremist
speech. The crime of hate speech can take place only
with actual malice and with the aim to cause hatred
and enmity as well as to denigrate the dignity of a per-
son or a group of persons if motivated by characteris-
tics such as gender, race, ethnicity, language, origin,
attitude to religion, or belonging to a social group.

The issue whether dissemination of extremist materi-
als (see IRIS 2002-8/32 and [IRIS 2007-9/27) presents
a crime should be adjudicated based on the intention
of such dissemination. In this regard the expression
of opinions, arguments that use facts of interethnic,
interdenominational and other social relations in the
discussions and texts of scholarly or political nature
that do not aim to denigrate human dignity of groups
of persons does not present a crime of hate speech
(point 8).

In point 7 the Resolution points to the fact that crit-
icism of political organizations, ideological and reli-
gious associations, political, ideological or religious
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beliefs, ethnic or religious customs per se should not
be considered as hate speech. When determining
whether State officials (professional politicians) were
subjected to denigration of human dignity or dignity of
a group of people, the judges are directly referred to
take into account points 3 and 4 of the Declaration on
freedom of political debate in the media of the Coun-
cil of Europe’s Committee of Ministers (2004) and the
relevant case law of the European Court of Human
Rights. In this regard the Supreme Court states that
criticism in the mass media of such persons, of their
actions and beliefs per se should not be considered in
all cases as action aimed at denigrating the dignity of
a person or a group of people as in relation to such
persons the limits of admissible criticism are broader
than those in relation to other people.

The Resolution “On Some Aspects of Judicial Practice
Relating to Criminal Cases on Crimes of Terrorist Na-
ture” of 9 February 2012 stipulates that judicial “mea-
sures to prevent and stop such crimes should be taken
in compliance with the rule of law and democratic val-
ues, human rights and basic liberties, as well as other
provisions of international law”.

Both resolutions state that public calls to extremist
activities (terrorism) include calls with the use of In-
ternet, such as the posting of such calls on websites,
in blogs or fora, dissemination via bulk e-mail, etc.
The crimes are considered complete from the moment
of promulgation (dissemination) of such calls no mat-
ter whether they indeed cause citizens to perform ex-
tremist activity (act of terrorism), e.g., from the mo-
ment of the start of a broadcast or providing access
to Internet-media.

e O cymebHOI TIPAKTHUKE TIO0 YTOJIOBHBIM JI€JIaM O TIPECTYILIe-
HUAX IKCTPEMUCTCKOU HaITpaBjieHHOCTU (Resolution “On Judicial
Practice Relating to Criminal Cases on Crimes of Extremist Nature”
No. 11 of 28 June 2011)
|http://mer|in.obs.coe.int/redirect.php?id=15649 RU
o O HEKOTOPBIX BOIPOCaX Cye6HOM IIPAKTUKH 10 yTOJIOBHBIM
IejJaM O IIPeCTYIIEHUAX TEePPOPUCTHUHUECKON HAIIPABJICHHO-
ctu (Resolution “On Some Aspects of Judicial Practice Relating to
Criminal Cases on Crimes of Terrorist Nature No. 1 of 9 February
2012)

|http://mer|in.obs.coe.int/redirect.php?id=15650 RU

Andrei Richter
Faculty of Journalism, Moscow State University
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Agenda

IP and Media In the Digital Age
23 March 2012 Organiser: Conferences and Training Venue:
London |http://www.conferencesandtraining.co.uk/ip-medial

Book List

Pearson, M., Blogging and Tweeting without Getting Sued: A
global guide to the law for anyone writing online2012, Allen
and Unwin 9781742378770 |

Jungheim, S., Medienordnung und Wettbewerbsrecht im
Zeitalter der Digitalisierung und Globalisierung2012, Mohr

Siebeck 978-3161509285

konzentration/buch/medienordnung-und-wettbewerbsrecht-
im-zeitalter-der-digitalisierung-und-globalis.html?tx_-
commerce_-

http://www.mohr.de/de/wirtschaftswissenschaft/fachgebiete/wettbewer

pil[catUid]=0&cHash=cb878760c8b95ald8e68ae2a65573a29

Fink, U., Cole, M.D., Keber, T., Europaisches und
Internationales Medienrecht2012, Muller (C.F.Jur.)
978-3811496569
|http://www.amazon.de/Europ%C3%A4isches-

[http://www.allenandunwin.com/default.aspx?page=94&book=9781RBT&Tdales-Medienrecht-Vorschriftensammlung-

Halliwell, P. L., Evaluating the SOPA Protest: Facilitating theft
is not freedom of speech (copyright and law) [Kindle

Deutsches/dp/3811496565/ref=sr 1 -
14?s=books&ie=UTF8&qid=1331563510&sr=1-14

Edition]2012, Lakipi Press ASIN: BOO71JK7LI
http://www.amazon.co.uk/Evaluating-SOPA-Protest-

Colin, C., Droit d’utilisation des ceuvres2012, Larcier

http://editions.larcier.com/titres/123979 2/droit-d-

Facilitating-ebook/dp/BO07IJK7LI/ref=sr 1 -
2537s=books&ie=UTF8&qid=1331562656&sr=1-253
Reid, K., A Practitioner’s Guide to the European Convention
of Human Rights2012, Sweet and Maxwell 9780414042421 |

tilisation- vres.html
Voorhoof, D., Valcke, P.,, Handboek Mediarecht2012, Larcie
|http://editions.larcier.com/titres/120303_2/handboek-
mediarecht.html

|http://www.sweetandmaxwell.co.uk/Catalogue/ProductDetails.aspx?poadreieder33 102 @ire aedid sW&8#)n) Le téléchargement

Handke, F., Die Effizienz der Bekampfung
jugendschutzrelevanter Medieninhalte mittels StGB, JuSchG

d’ceuvres sur InternetPerspectives en droits belge, frangais,
européen et international 2012, Larcier

und JMStV 2012, Verlag Dr Kovac 978 3 8300 6094 9 |

http://editions.larcier.com/titres/123851 2/le-

|http://www.verlagdrkovac.de/3-8300-6094-7.htm

telechargement-d-oeuvres-sur-internet.html

The objective of IRIS is to publish information on legal and law-related policy developments that are relevant to the
European audiovisual sector. Despite our efforts to ensure the accuracy of the content, the ultimate responsibility
for the truthfulness of the facts on which we report is with the authors of the articles. Any opinions expressed
in the articles are personal and should in no way be interpreted as representing the views of any organisations
represented in its editorial board.

(© European Audiovisual Observatory, Strasbourg (France)
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