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users, due to breach of competition law, since STIM
in this manner abuses its dominant position.
STIM applies different models for the calculation

Advocate General:
Opinion in the Dispute Between Private Television
Channels and the Swedish Collecting Society STIM

In February 2007, Marknadsdomstolen (the Mar-
ket Court) requested a preliminary ruling from the
European Court of Justice in a dispute between, on
the one hand, the private television channels Kanal
5 Ltd (Kanal 5) and TV 4 AB (TV 4) and, on the other
hand, the collecting society Féreningen Svenska
Tonsdttares Internationella Musik Byrd (Swedish
Performing Rights Society) (STIM).

The procedure concerns the compensation that
STIM requires from television channels so as to allow
them access to copyright-protected music works from
the repertoire administered by the organization.

The private TV channels have challenged STIM’s
demands and put forward that it should be required to
refrain from applying certain compensation models
for calculation of the remuneration to be paid by

of the remuneration. From Kanal 5 and TV 4, STIM
receives a share of the revenue from advertising sales
or advertising sales and subscription sales. The
annual use of copyright-protected music is establi-
shed at the end of each year. SVT - a public service
TV channel - is mainly financed by government fees
and the remuneration is instead calculated according
to a model of hypothetical advertising sales. Thus,
from SVT, STIM receives a share of the hypothetical
income of the annual use of copyright-protected
music in advertisements. The annual use is esti-
mated, however, in advance and the actual propor-
tion of use is not taken into consideration.
Marknadsdomstolen (Market Court) established
that the relevant product market and the relevant
geographic market is the provision of copyright-pro-
tected musical works in television within Sweden.
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Marknadsdomstolen also found that STIM holds a de
facto monopoly and therefore has a dominant posi-
tion in this market. Given that STIM's actions could
affect community trade, Article 82 EC applies.

In light of these circumstances, the Market Court
referred four questions for a preliminary ruling to the
European Court of Justice, all relating to whether
the models used to calculate the amounts of remu-
neration constitute an abuse of a dominant position
within the meaning of Article 82 EC.

The Advocate General has now handed down her

Michael Plogell
et Erik Ullberg

Gothenburg

® Forslag till avgérande av Generaladvokat Verica Trstenjak i Mal C-52/07 Kanal
5 Ltd, TV4 AB mot Féreningen Svenska Tonséttares Internationella Musikbyré (Opi-
nion of Advocate General Verica Trstenjak in Case C-52/07 Kanal 5 Ltd, TV4 AB ver-
sus Swedish Performing Rights Society), available at:
http://merlin.obs.coe.int/redirect.php?id=11445

DE-ES-FR-IT-LV-NL-PT-SL-FI-SV

European Commission:
Consultation on the Transition to Web 3.0

On 29 September 2008 the European Commission
published a communication addressing future networks
and the Internet.

According to the report, broadband and Internet
services have been adopted en masse by Europeans,
thereby impacting European society and economy
significantly. Internet use continues to grow and
change in Europe and is speculated to continue to
flourish, its changes predicted to result in new
opportunities for European businesses and citizens.

The pervasiveness of broadband in Europe has
shifted the way in which users engage with the
Internet. The Internet is increasingly participative
and its data traffic is rising. The increase in the use
of broadband and the increasingly nomadic use of the
web is expected to usher Europeans into an age of
the “Internet of things” whereby machines, vehicles,
appliances and sensors will interact via the web. This
new Internet - Web 3.0 - is described as “anytime,
anywhere business, entertainment and social
networking over fast reliable and secure networks”.

In its communication, the Commission speculates
that Web 3.0 will offer Europe many opportunities,
such as an increase in the productivity of businesses,
societal innovation, new jobs and new and expanding
markets in the next decade, all of which would
improve Europeans’ quality of life. Given Europe’s
already important use of broadband, the Commission

Hilary Johnson
Institute for

® “Commission consults on how to put Europe into the lead of the transition to Web
3.0”, Brussels, 29 September 2008, IP/08/1422, available at:
http://merlin.obs.coe.int/redirect.php?id=11449

BG-CS-DA-DE-EL-EN-ET-ES-FI-FR-HU-IT-LT-LV-MT-NL-PL-PT-RO-SK-SL-SV

® Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions on
future networks and the internet, COM(2008) 594 final, Brussels, 29 September
2008, available at:

http://merlin.obs.coe.int/redirect.php?id=11452

opinion in a ruling on 11 September 2008 in case C-
52/07, stating inter alia the following:

The use of different remuneration models for a
public service television channel, on the one hand,
and private television channels, on the other hand,
constitutes an abuse of a dominant position if
certain conditions are fulfilled. If application of the
compensation model implies that the public service
channel will pay a lower compensation than the
private television channels for a similar transaction
and there is an element of competition between the
public service television channel and one of the
private TV channels, then the application constitutes
an abuse. Furthermore, the Advocate General held
that attention should be paid to the actual propor-
tion of the use of copyright-protected material when
calculating remuneration. m

is confident that “Europe has the know-how and the
network capacity to lead this transformation”.

The Commission argues that the Internet is vital
to development strategies in many sectors of the
global economy and its social and economic potential
is playing out as part of the post-Lishon agenda.
While stressing its great potential, the communica-
tion addresses the challenges of Web 3.0, namely
keeping the Internet economy open in order to inno-
vate business models, equipping networks for the
Internet of the future and tackling security and pri-
vacy challenges. The Commission recommends that
the EU stimulate investment in the next generation
broadband access and promote “Broadband for All".
The Commission further recommends keeping the
Internet open to competition by reinforcing end
users’ interests and preventing and removing anti-
competitive conduct. The Commission urges the EU
to confront a changing Internet to meet the “rising
demand of scalability, mobility, flexibility, security,
trust and robustness”. Finally, the communication
addresses the challenge of privacy and security by
noting a forthcoming Commission Recommendation
on “RFID, data protection, privacy and security”, and
promising a new strategy on privacy and trust in the
ubiquitous information society.

A public consultation was launched along with
the communication which will allow the Commission
to assess policy and private sector responses to the
future of the web. A “Broadband Performance Index”
is also proposed in the communication. This index
compares member states” performance in broadband
speed, price, competition and coverage. The Com-
mission notes that a broader debate will be required
to address policy responses to Web 3.0 and its role in
modernising Europe’s economy and society. m
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European Parliament:
First Reading of New Telecoms Package

On 24 September 2008, the European Parliament
approved, in the first reading, with amendments, the
proposals initially tabled by the European Commission
on 13 November 2007 with a view to reforming the
existing EU telecoms rules, in place since 2003. The
new Telecoms Package aims to create a Single EU
Telecoms Market, encompassing the internet and
telecoms sectors, with emphasis on more rights and
better choice for consumers, as well as stronger com-
petition. As the President of the European Commission
José Manuel Barroso explained, “Telecoms is a field
where our single market can bring about very con-
crete results for every citizen [...] At the same time,
a single market with 500 million consumers opens
new opportunities for telecoms operators [...] A
more European regulatory approach is particularly
justified in telecoms. After all airwaves know no bor-
ders. And the internet protocol has no nationality.”

The Telecoms Reform Package introduced three
main legislative proposals. The first of these would
encompass amendments to the current Framework
Directive, Access Directive and the Authorisation Direc-
tive. The second would entail amendments to the Uni-
versal Service Directive and the Privacy and Electronic

Institute for

o European Parliament legislative resolution of 24 September 2008 on the propo-
sal for a directive of the European Parliament and of the Council amending Direc-
tive 2002/21/EC on a common regulatory framework for electronic communica-
tions networks and services, Directive 2002/19/EC on access to, and interconnection
of, electronic communications networks and associated facilities, and Directive
2002/20/EC on the authorisation of electronic communications networks and ser-
vices (COM(2007)0697 - C6-0427/2007 - 2007/0247(COD)), Brussels, 24 Septem-
ber 2008, available at:

http://merlin.obs.coe.int/redirect.php?id=11464

BG-CS-DA-DE-ET-EL-EN-ES-FR-IT-LV-LT-HU-MT-NL-PL-PT-RO-SK-SL-FI-SV

o European Parliament legislative resolution of 24 September 2008 on the propo-
sal for a directive of the European Parliament and of the Council amending Direc-
tive 2002/22/EC on universal service and users” rights relating to electronic com-
munications networks, Directive 2002/58/EC concerning the processing of personal
data and the protection of privacy in the electronic communications sector and Regu-
lation (EC) No 2006/2004 on consumer protection cooperation (COM(2007)0698 -
C6-0420/2007 - 2007/0248(COD)), Brussels, 24 September 2008, available at:
http://merlin.obs.coe.int/redirect.php?id=11467
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® European Parliament legislative resolution of 24 September 2008 on the propo-
sal for a regulation of the European Parliament and of the Council establishing the
European Electronic Communications Market Authority (COM(2007)0699 - C6-
0428/2007 - 2007/0249(COD)), Brussels, 24 September 2008, available at:
http://merlin.obs.coe.int/redirect.php?id=11470
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AT - Supreme Court Relaxes its Practice regarding
the Interpretation of Political Statements

A remarkable decision has been taken by the
Oberster Gerichtshof (Supreme Court - OGH) on the
question of the principles that apply to the inter-
pretation of political statements when an assessment
has to be made of whether the person making the
statement is to be punished for the resulting injury

Communications Directive. The third involves the
introduction of a requlation establishing a European
Electronic Communications Market Authority (EECMA).

The main features of these proposals involved the
following: more transparency and better information
for consumers; the introduction of functional sepa-
ration so as to boost competition; number portabi-
lity with regard to both fixed and mobile service
providers; better access for users with disabilities;
better protection of users’ private data; a review of
radio spectrum management, so as to achieve “Broad-
band for All” within Europe (see IRIS 2008-10: 3) and
the establishment of an EU Telecoms regulator.

The European Parliament did introduce a number
of amendments to the Commission’s original text. Key
amendments included: (a) Amendment 138 of the
Trautmann report and amendment 166 of the Harbour
report. These state that users’ rights to access con-
tent, services and applications may not be restricted
in any way that infringes their fundamental rights.
Restrictions must be proportionate and require a prior
ruling by a judicial authority; (b) The replacement of
the strong EECMA with a co-regulatory and smaller
Body of European Regulators in Telecoms (BERT).

In particular, amendment 138 has caused debate,
due to its incompatibility with the riposte graduée
approach to the protection of copyrighted works
online introduced by the French Bill “Création et
Internet” (see IRIS 2008-10: 10). French President
Nicholas Sarkozy sent a letter to President Barroso,
asking that the amendment be rejected by the Com-
mission. The Commission, in turn, noted its respect
for the democratic decision of the MEPs and the
deliberately balanced language of the amendment
and invited the French government to discuss its
views in the next Telecoms Council.

After their initial suggestion by the European
Commission last November, the Council of Telecoms
Ministers expressed its view on the proposals for
reform over the summer and the European Parlia-
ment debated the question, first at Committee level
and then during its plenary session on 2 September
2008. Both bodies have to agree on the final text on
identical terms, in accordance with the rules of the
Article 251 co-decision procedure. Next in line is the
up-coming meeting of the Telecoms Council, planned
for the end of November. m

to the honour of the politician criticised.

The origin of the case was a caricature in a publi-
cation for politically interested readers that
appeared in the year 2000. It showed Mr K, a politi-
cian of the Freiheitliche Partei Osterreichs (Austrian
Freedom Party - FP0), surrounded by women and
children and wearing a uniform reminiscent of the
National Socialist Sturmabteilung (SA). In the
picture, he was wearing an abdominal belt and a tie

4 IRIS 2008 - 10
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with a conspicuous capital F on a white background.
Next to the photo, below the initials FP0, was a
sentence in Gothic script reading “Our offer: honour
and loyalty (“Unser Angebot: Ehre & Treue”).

The criminal courts ruled, both at first instance and
on appeal, that this constituted the offence of defama-
tion (iible Nachrede) and ordered the publication’s
owner to pay compensation. The reader, the courts said,
could only understand the caricature to mean that the
person depicted held National Socialist views.

The Supreme Court set the judgments aside and
expressly departed from its previous case law, according
to which the most unfavourable meaning for a
person who has made an ambiguous political state-
ment must always be assumed to be the correct inter-
pretation: “When assessing a piece of text and a
pictorial representation, ... the meaning ... must be
established from the overall context of the state-
ments with which they are connected, that is to say
the situational context into which the statement
must be placed. ... However, when several interpre-
tations cannot be ruled out when assessing the
meaning of a statement, the in dubio pro reo princi-
ple that applies in criminal proceedings must be
applied and the alternative that is most favourable
for the accused assumed to be the correct one ... The
contrary judicial doctrine that a person who has
made a statement must accept the application of
what is for him or her the least favourable meaning
in the case of several possible interpretations ..., can
accordingly not be upheld for judgments in criminal

® Supreme Court decision of 8 May 2008 (15 Os 6/08h, 15 Os 7/08f), available at:
http://merlin.obs.coe.int/redirect.php?id=11473

AT - First Federal Communications Court Decision
on the Monitoring of Advertising in ORF Programmes

In a decision dated 1 September 2008, the Bun-
deskommunikationssenat (Federal Communications
Court - BKS) gave a ruling on an alleged offence
reported by the Kommunikationsbehérde Austria
(Austrian broadcasting regulator - KommAustria)
concerning programmes broadcast by ORF.

The decision relates to a programme broadcast by
ORF2 on 1 April 2005 in which, according to the
Court, there was a breach of the ban on teleshopping
contained in section 13(2) of the Bundesgesetz iiber
den Osterreichischen Rundfunk (Austrian Broad-cast-
ing Corporation Act - ORF-G). In the context of these
proceedings, the BKS made an application to the
European Court of Justice (ECJ) for a preliminary
ruling under Article 234 of the EC Treaty.

The programme in issue was a call-in quiz broad-
cast in the late-night programme, during which there
was a total of seven rounds in different categories
with one question in each and a cash prize to be won
for the correct answer. The presenter’s main task was
to urge viewers to call in on the permanently dis-

cases.” Here, the court endeavoured to meet the
criteria of the European Court of Human Rights
(ECHR) on the protection of freedom of expression.

In the case in issue, the criminal courts had also
failed to take sufficient account of the fact that the
caricature had to be understood as a reaction at that
time to statements recently made by FPO officials:
the Supreme Court noted that in June 2000 an FPO
official had used the slogan “Our honour is loyalty”
(“Unsere Ehre heisst Treue”), which is derived from
the Schutzstaffel (SS) motto, at an event to honour
long-standing party members, while another official
had referred to “honour and loyalty” as being among
the prime virtues. Similarly, no account had been
taken of the fact that the picture had been based on
an election poster of the time depicting Mr K as the
FP0’s top candidate in Vienna with the advertising
slogan “Our offer: free nursery schools” (“Unser
Angebot: Kindergarten kostenlos”).

These aspects, the Supreme Court said, were cru-
cially important as they had made it possible to esta-
blish the meaning of the publication, which was that,
in the light of the broad discussion that took place in
the year 2000 (especially with reference to the words
“honour” and “loyalty” as an offer made by the FP0),
the statements made at that time and the attitude of
the FPO leadership at that time were subjected to criti-
cal scrutiny as part of a reasonable comment on a
matter of public interest. On this basis, it would have
been possible to answer in the publication owner’s
favour the question of whether in this particular case
a value judgment concerning top political party offi-
cials and based on the relevant facts was not punish-
able under the criminal law and was not excessive. m

played premium rate number. Trailers on other ORF
programmes were occasionally inserted on screen.
The main aspect of the dispute was whether the
programme, which could be received across the
national borders, constituted teleshopping within
the meaning of section 13(2) of the Austrian Broad-
casting Corporation Act, which transposes Article
1(f) of the Television without Frontiers Directive, and
consequently constituted a service within the meaning
of Article 50 of the EC Treaty. ORF wanted this to be
categorised as “self-promotion”. In response to the
request for a decision, the ECJ ruled that whether the
game show constituted teleshopping depended on
whether this was an actual offer of a service and not
just an interactive element within a simple enter-
tainment programme. On the basis of the criteria
submitted by the ECJ, the BKS decided that the pro-
gramme concerned was an offer of a service against
payment within the meaning of section 13(2) of the
Austrian Broadcasting Corporation Act and was
therefore teleshopping. Qualitatively and quantita-
tively, the key aspect of the programme was the
organisation of a game show in which viewers were
encouraged to participate by dialling a premium rate

IRIS 2008 - 10

5



-« -«
NER ESS ccaicnsenvarions

OF THE EUROPEAN AUDIOVISUAL OBSERVATORY

Anne
Yliniva-Hoffmann
Institute for European
Media Law (EMR),
Saarbriicken/Brussels

number. The call charges collected constituted the
payment and were also economically substantial,
while the incorporated editorial elements were
merely of secondary importance. With regard to the
time criterion too, the game was the dominant ele-
ment of the programme. Furthermore, the questions

® BKS decision of 1 September 2008 (Case 611.009/0042-BKS/2007), available at:
http://merlin.obs.coe.int/redirect.php?id=11422

AT - Second Federal Communications
Court Decision on the Monitoring of Advertising
in the Case of ORF Programmes

Anne
Yliniva-Hoffmann
Institute for European
Media Law (EMR),
Saarbriicken/Brussels

On 1 September 2008, the Bundeskommunikations-
senat (Federal Communications Court - BKS) reached a
further decision (Case 611.009/0013-BKS/2008) on
alleged offences reported by the Kommunikationsbehérde
Austria (Austrian broadcasting requlator - KommAustria)
concerning programmes broadcast by ORF.

In this second decision, the BKS dismissed Komm-
Austria’s allegation that in three programmes broad-
cast by ORF1 on 9 November 2004 there had been a
breach of section 14(5) of the Bundesgesetz iiber den
Osterreichischen Rundfunk (Austrian Broadcasting Cor-
poration Act - ORF-G) relating to product placement.

In the case of two of the programmes, KommAus-
tria’s allegations concerned viewer game shows that
took place either during the programme or after the
closing credits and in the course of which items and
manufacturers’ brands were displayed on screen for a

@ BKS decision of 1 September 2008 (Case 611.009/0013-BKS/2008), available at:
http://merlin.obs.coe.int/redirect.php?id=11423

AT - Telecommunications Providers’ Monitoring
Costs to Be Partly Reimbursed

Sebastian Schweda
Institute for European
Media Law (EMR),
Saarbriicken/Brussels

o Ordinance of the

The Austrian operators of public telephone servi-
ces are to receive EUR 17 million for costs incurred as
a result of implementing the Uberwachungsver-
ordnung (Monitoring Ordinance - UVO0). This has
been determined by the Investitionskostenverord-
nung (Investment Costs Ordinance - IKVO) recently
issued by the Austrian Federal Ministry of Justice.

According to the Monitoring Ordinance, public
telephone service operators are obliged to make the
necessary technical facilities available for the moni-
toring of telecommunications in connection with
criminal investigations carried out under sections 134
ff. (formerly sections 149a ff.) of the Criminal Code.

Federal Minister of Justice concerning the reimbursement of

operators’ investment costs in connection with the provision of all facilities necessa-

ry for making data available and monitoring the cont

it of a telec ion

(Investitionskostenverordnung - IKVO), available at:
http://merlin.obs.coe.int/redirect.php?id=11420

® Ordinance of the Federal Minister of Transport, Innovation and Technology
concerning the monitoring of telecommunications traffic (Uberwachungsverordnung
- UVO), avdilable at:

http://merlin.obs.coe.int/redirect.php?id=11421

were designed in such a way as to promote the pro-
vision of the “game show” service.

However, as ORF is prohibited from broadcasting te-
leshopping by section 13(2) of the Austrian Broadcasting
Corporation Act, it has now been obliged to publish
the BKS decision within four weeks by reading it out
on one working day in ORF1’s late-night programme.

An appeal against this decision can be lodged
within six weeks. m

few seconds. The third allegation concerned a pro-
gramme in the course of which two fitness apparatus
items and game consoles were used as part of partici-
pant competitions and therefore shown on screen. The
manufacturers’ names could not be recognised. With
regard to the first two programmes, the BKS ruled
that they constituted product placement within the
meaning of section 14(5) of the Austrian Broadcasting
Corporation Act but dismissed the allegation owing to
the triviality of the offence, stating that an objective
standard should be employed to examine whether the
nature of the presentation was such that it was,
according to prevailing opinion, normally made
against payment and whether the usual payment
exceeded the limit of EUR 1000. The key parameters
for the calculation were the spatial extent as well as
the programme’s duration and geographical coverage.
The calculation made on the basis of these criteria by
the BKS did not result in a breach of the de minimis
threshold. With regard to the third programme, the
BKS refused to describe it as product placement as
there were insufficient details to identify the products.

An appeal against this decision can be lodged
within six weeks. m

Sections 4(1) and 2(1) of the Investment Costs Ordi-
nance now state that the operator must be reim-
bursed for 90 percent of the staff and material costs
incurred in setting up these facilities. The reimburse-
ment covers the costs of procuring and installing the
necessary devices and programmes, adapting them to
the network and obtaining the required licences.
However the amount available for the reimbursement
of costs is limited to EUR 17 million. If the total costs
that qualify for reimbursement exceed this sum, the
individual operators’ claims will be reduced in
accordance with section 4(2) of the Investment Costs
Ordinance. The operators must claim their costs by
the end of the year, which means that subsequent
costs incurred, for example to replace faulty devices,
will not be reimbursed under the Ordinance.

According to section 2(3) of the Investment Costs
Ordinance, the latter also does not cover the costs of
co-operating on the implementation of individual
court-ordered monitoring measures. These costs are
reimbursed under the Uberwachungskostenverord-
nung (Monitoring Costs Ordinance - UKVO0), accord-
ing to which costs may be claimed on the basis of
specified flat rates. m

IRIS 2008 - 10



-« -«
NER ESS ccaicnsenvarions

OF THE EUROPEAN AUDIOVISUAL OBSERVATORY

BA - Licensing Process Improved

A comprehensive framework for the broadcasting
sector in Bosnia and Herzegovina was introduced in
October 2002 with the Law on Communications of
Bosnia and Herzegovina (Official Gazette of BiH, No.
31/03) which established principles based on a con-
vergent approach, including telecommunications,
radio, broadcasting (including cable television) and
associated services and facilities (see IRIS 2002-10:
13). This Law gives the Communications Regulator
Agency (RAK) wide responsibilities in the sectors of
the converged market, broadcasting, telecommuni-
cations and the frequency spectrum management.

In May 2005, the Parliament of Bosnia and Herze-
govina ratified the European Convention on Trans-
frontier Television, which integrated the general

. legal framework for the communications sector. Since
Dusan Babic . .. . .

Media researcher | then Bosnia and Herzegovina is trying to harmonize

and analyst, Sarajevo | its communications legislation with European stan-

® Rule 36/2008 on Methods of Licensing and Conditions of the Licence for distribu-
tion of radio and TV programs, available at:
http://merlin.obs.coe.int/redirect.php?id=10734

BS

BG - Media Law Changes

On 17 September 2008 the Parliamentary Com-
mission on Media and Civil Society discussed the
Draft Bill amending the Radio and Television Act as
proposed by the Council of Ministers. The Draft Bill
concerns amendments and supplementation to the
Radio and Television Act, which will enable the
process of digitalization in Bulgaria.

The Draft Bill limits certain powers of the Coun-
cil for Electronic Media regarding the licensing of
television operators and clearly determines the Com-
munications Regulation Commission as the leading

. supervisory authority in the digitalization process.
Counlz?l)%? E:l:?:,‘lﬁ According to the Draft Bill the price offered by
Media, Sofia | the multiplex operators would be the main criterion

® Draft Bill amending the Radio and Television Act

BG

CY - Plans for Digital Television Disclosed

The government of the Republic of Cyprus publi-
cised initial decisions on the introduction of terres-
trial digital television on the island. According to
informations released on 3 October 2008 by the
Ministers of Interior and of Communications and
Works, plans are on the way in order to meet the
European Union deadline of complete digitalisation
by 2012. Thus, all analogue broadcasts will cease in
the course of 2011. Analogue and digital programmes
will co-exist for a couple of years.

dards. Recently another important step in that
direction has been made.

At its regular session held on 10 September 2008,
the Council of the Communications Regulatory
Agency, which guides the Agency with respect to
strategic issues, has adopted, inter alia, the Rule on
Methods of Licensing and Conditions of the Licence
for distribution of radio and TV programs, which
defines general conditions, actions and licensing and
maintenance fees.

The purpose of this Rule is to provide access to
the communication services for all users at a trans-
parent, objective and non-discriminatory level, to
protect the interests of all service users and to ensure
a quality level within the provision of services closer
to the EU standards. The Rule enters into force on
1 January 2009.

This instrument, officially titled Rule 36/2008, is
replacing the existing Rule 17/2003 (Official Gazette
of BiH, No. 08/03). By this rule the basic legal prin-
ciples concerning the licensing process in the coun-
try have been substantially improved. m

in the selection process and not the programme

content.

On 16 September 2008 the Council for Electronic
Media adopted a special declaration on the Draft Bill.
The members of the Council for Electronic Media are
of the opinion that the Draft Bill does not protect the
public interest as the program content criterion is
substituted mainly by technical and commercial
terms.

1. the operator has been granted a programme
licence for television activity with national
coverage;

2. the operator transmits its programme via electro-
nic communications networks for analogue trans-
mission; and

3. the electronic communications networks shall
cover at least 50 % of the population of the
country. m

Two terrestrial digital platforms are to be created;
one will be leased to the public broadcaster Cyprus
Broadcasting Corporation (CyBC) and one to the pri-
vate sector. The terms and conditions of the lease,
the company that will run the platform for private
broadcasters and issues related to the costs, both of
the passage to and the use of the digital platform are
not decided yet. They are the object of consultation
and discussion between competent authorities,
which will also work on the draft of the relevant law.
However, the government has decided to support low
income families in covering the costs for new televi-
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sion sets or decoders.

In the framework of the digital shift, the role and
competencies of the Cyprus Radio Television Autho-
. rity, the broadcasting requlator, will be broadened
Christophoros | 51,3 jts name will be changed to the Audio-visual

Christophorou . . . . ..
Media and | Media Services Authority. Further to its actual juris-
elections analyst | diction on broadcasters, the new entity’s powers will

® Press and Information Office, Press release of 3 October 2008, available at:
http://merlin.obs.coe.int/redirect.php?id=11430

EL

DE - Court decisions on the Right to Information
under Section 101(9) of the Copyright Act

The Cologne Landgericht (Regional Court - LG), in
a decision of 2 September 2008, and the Diisseldorf
LG, in a decision of 12 September 2008, are the first
German courts to reach decisions on the new right to
copyright information enshrined in section 101(9) of
the Urheberrechtsgesetz (Copyright Act, - UrhG). This
right has existed since 1 September 2008 and imple-
ments Directive 2004/48/EC on the enforcement of
intellectual property rights.
The applicant for an injunction in both cases was
a company that possesses rights in sound recordings.
Some of these recordings were illegally distributed
Anne | over the internet and the applicant had identified
Yliniva-Hoffmann | tho 1p 3ddresses of those involved. This company
Institute for European .
Media Law (EMR), | Tequested the courts to order the access provider to
Saarbriicken/Brussels | let it have information on the identifiers and traffic

® Decision of the Cologne Regional Court of 2 September 2008 (Case 28 AR 4/08),
available at: http://merlin.obs.coe.int/redirect.php?id=11426

® Decision of the Diisseldorf Regional Court of 12 September 2008 (Case 12 O
425/08), available at:
http://merlin.obs.coe.int/redirect.php?id=11427

DE - Separation of Games of Chance and Confectionery

Lottery tickets and sweets do not have to be kept
separate after all.

Reports had stated that lottery tickets and sweets
had to be kept separate from one another in future
according to a decision by the Berlin Landgericht
(Regional Court - LG) in connection with an appli-
cation for an injunction against the lottery organiser
Deutsche Klassenlotterie Berlin (DKLB). However, this
decision was set aside in its entirety following the
latter’s appeal lodged on 7 October 2008.

The original decision of 7 August 2008 (Case 103
0 134/08) stated that the lottery ticket counter
should not be together with, or had to be kept sepa-
rate from, the sales of sweets. The applicant was the
Lamprecht-Wei Beﬁ‘::; Dutch gaming company Lotto-Team, which evidently

claimed that competition had been distorted.

Cologne Media Law o
Research Centre The decision was probably based on assessments of

be extended to cover audio-visual services in general,
both with pay and free access.

Cyprus lags behind both the introduction of
digital technology and of a legal framework regula-
ting digital and television services (subscription).
Today, only LTV and Alpha which are pay-television
broadcasters offer access to terrestrial digital televi-
sion, while NOVA Cyprus, offers digital television
services by satellite, using DTH (Direct to Home)
technology. m

data of the clients behind the IP addresses. The
applications were granted.

The Cologne Regional Court considered that the
preconditions set out in section 101(9) of the Copy-
right Act were met and ruled that the illegal distri-
bution of the sound recordings constituted a breach
of the applicant’s rights within the meaning of sec-
tion 19a of the Copyright Act. This breach had also
been committed on a commercial scale, as could be
seen from the seriousness of the legal infringement
since a large file was made publicly accessible after
the publi-cation of the sound carrier in Germany. The
court denied that the provision of information would
be disproportionate within the meaning of section
101(4). It fixed the value of the subject-matter at
issue at EUR 200 per IP address. The Diisseldorf
Regional Court’s reasons for its own decision to grant
the application for an injunction have not yet been
published.

While the applicant welcomed the decisions,
other lawyers criticised the courts’ assumption
regarding the commercial extent, stating that the
threshold had been set too low and a flood of appli-
cations for information was consequently to be
feared in the future. m

the Gliicksspielstaatsvertrag (Inter-State Gambling
Agreement - GliiStV), which came into force in Ja-
nuary 2008 and prohibits the advertising of public
games of chance that directly calls on or encourages
people to take part in such games. Advertising may
also not be directed at minors or similarly endangered
target groups (section 5 GliiStV). The particular aim of
the Inter-State Agreement is to work against the
development of compulsive gambling and betting
(section 1(1) GliiStV) and ensure the protection of
young people (section 1(3) GliiStV), and the organi-
sation and procurement of games of chance must not
run counter to this (sections 4(2) and (3) GliStV).

In its appeal against the injunction, an argument
put forward by the DKLB was the lack of a causal link
between the offer of confectionery and compulsive
gambling, and the Berlin Regional Court ultimately
concurred with this view. The reasons for the deci-
sion have not yet been published. m
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DE - Agreement on 12* Inter-State
Broadcasting Agreement Prepared

Alexander Scheuer
Institute for European
Media Law (EMR),
Saarbriicken/Brussels

According to press reports, the head of the State
Chancellery of Rhineland-Palatinate, the Land in
overall charge of the discussions, has announced that
at their mid-September 2008 meeting the heads of
the State and Senate chancelleries agreed on solu-
tions to the outstanding issues concerning the
implementation of the compromise with the Euro-
pean Commission. These solutions are to be incorpo-
rated into the 12. Rundfunkénderungsstaatsvertrag
(12t Inter-State Broadcasting Agreement — RAStV).

In talks with Commission representatives on 16 Sep-
tember 2008, these outline proposals were then clari-
fied and the European authority said it had no reserva-
tions. This, the reports say, will enable the Land Prime
Ministers to reach agreement on 22 and 23 October
2008. The Land parliaments and the European Commis-
sion will then be informed. It can accordingly be
assumed that the ratification process in the Land par-
liaments will be completed in time, and this will in turn
enable the Agreement to enter into force by May 2009,
the deadline agreed in the “state aid compromise”.

It emerges from the current draft that the three
additional digital television programmes of ARD and
ZDF will not have to undergo a three-stage test but,
rather, will be commissioned by the Lénder.

In the case of telemedia services, the three-stage
test will always have to be carried out. Entertainment

FR - Development Plan for the Digital Economy

Aurélie Courtinat
Légipresse

On 20 October 2008 the Government presented the
154 measures that make up its “2012 Digital France”
plan, which aims at reducing the gap between France
and its international competitors in this specific area.
Noting that the digital economy is a vector for growth
that has a lot of potential, the plan is based on three
major democratic objectives, namely ensuring that
everyone in France has access to broadband Internet,
ensuring that France switches over to all-digital in the
audiovisual sector before 30 November 2011 in keeping
with the Giazzi Report submitted in September, and
reducing the digital divide. To develop the digital econ-
omy, the “2012 Digital France” plan therefore aims not
only at equipping as many homes in France as possible
with computers and broadband but also supplying
them with digital content, thereby encouraging the
development of production and offering better avail-
ability as well as protecting works and programmes. In
the audiovisual field, the plan envisages the creation
of a national directory of protected digital works, and
of a public observatory of content marking technolo-

e Digital France 2012 - Plan for the development of the digital economy, October

2008; available at:

http://merlin.obs.coe.int/redirect.php?id=11479

o Report on “The media and the digital system” by D. Giazzi, September 2008;

available at:

http://merlin.obs.coe.int/redirect.php?id=11475

FR

offerings are also considered permissible, both with
regard to telemedia that relate to a specific pro-
gramme and those that do not. However, in all cases
the 7-day time-limit will apply, after which it will be
possible to exploit the offerings commercially but not
make them available free of charge. In addition to
“bought-in feature films and series”, sports broadcasts
are also excluded from these provisions. Furthermore,
if these broadcasts constitute events specified in the
list contained in section 4 of the RStV they may only
be offered for retrieval for a period of 24 hours.

The three-stage test thus has to be carried out for
all telemedia services that are provided by the pub-
lic-law institutions (including multimedia libraries)
and are available on 30 April 2009. This test, which
must be completed no later than 31 December 2010,
will be carried out on the basis of the institution’s
own telemedia concepts and rules on the procedure
for conducting it.

There is also provision for specific quorums to be
met by the institutions’ internal bodies when the
test is applied so that its validity can be recognised
by the authority responsible for legal supervision.

In a minuted note, the subject of the relationship
that public-law institutions, as commissioners of
productions, have with manufacturers, scriptwriters
and directors is mentioned, and it is pointed out that
the issue involved here is the establishment of fair
rules when drawing up provisions concerning rights
to the (digital) exploitation of works. m

gies, a shortening of the amount of time before audio-
visual content is made available, a charter for the web
2.0 players to undertake to respect copyright, inter-
operable standards, and a reform of the private copy
commission to make the issue more transparent.

The changeover to all-digital will provide an oppor-
tunity to take on new audiovisual services - including
high-definition television and personal mobile televi-
sion - and to release a number of frequencies. In this
way a number of frequencies re-sulting from the end of
analog television will be allocated to covering the ter-
ritory with new-generation networks of fixed and
mobile super-broadband. Since the prime objective of
the plan as far as the audiovisual sector is concerned
is to enable everyone in France to receive terrestrially-
broadcast digital television and personal mobile televi-
sion, one of the actions envisaged is aimed at releas-
ing resources for the new television services. The
incumbent television channels are keen to switch over
to digital as soon as possible in order to make savings
(because of the expense of broadcasting in both ana-
log and digital modes). The changeover to all-digital in
France will take place gradually, region by region, with
completion scheduled for 2011.

The plan does not omit digital radio, for which a
band of frequencies resulting from the digital divi-
dend has been earmarked. The all-digital system will
also work in favour of the creation of a French-
language “gateway” to act as a content aggregator. m
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FR - Graduated Response according to the Bill
on “Creation and the Internet”

Aurélie Courtinat
Légipresse

The French Government has presented a bill enti-
tled “Creation and the Internet” as a solution to the
threat to creation posed by unlawful downloading.
Proposing the setting up of a system of “graduated
response” which is intended to be dissuasive rather
than repressive, the bill has given rise to consi-
derable debate both in France and in Europe.
Amendment 138 adopted by the European Parlia-
ment catalysed the fears expressed by the bill’s
detractors (see IRIS 2008-10: 4).

“Graduated response” refers to the method for
warning and sanction that the new High Authority
for the Broadcasting of Works and the Protection of
Rights on the Internet (Haute Autorité pour la
Diffusion des Oeuvres et la Protection des Droits sur
Internet - HADOPI) would apply to holders of Inter-
net subscriptions used for unlawful downloading
(see IRIS 2008-7: 10). The holder, identified by a
sworn HADOPI agent, would be sent in the first
instance an ordinary letter, and possibly a second
letter by registered post with request for acknowl-
edgement of receipt, before being sanctioned by the
HADOPI if he/she failed to mend his/her ways or
those of the users for which he/she was responsible.
The authori-ty may then propose a transaction or
suspend the Internet subscription, which would not
release him/her from the obligation of paying the
subscription. Those opposed to the bill object that

o Bill in favour of the circulation and protection of creation on the Internet; availa-

ble at:

http://merlin.obs.coe.int/redirect.php?id=11480

FR - Reform of the “Tasca Decrees”

The “Tasca Decrees” are regulations aimed at
developing and maintaining a fabric of ‘independent
producers’ for television channels in order to pre-
serve the diversity of French production. They ensure
for producers a set of inalienable rights in order to
ensure not only their survival but also their develop-
ment. They are based on restrictions not only on the
rights that the channels may acquire but also on the
new work they may commission, and make it possi-
ble to preserve a degree of independence in the
financing and content of French production. Dispa-
raged by some yet considered as being almost a pu-
blic utility by others, the Decrees are now being sub-
jected to the overall reform of the audiovisual sector
and their content is being reworked as a result of

it would be counter to freedom and would not pro-
vide any solution to the loss of earnings suffered by
content originators. Those in favour of the bill feel,
on the contrary, that this system gives Internet
users an opportunity to change their behaviour once
they become aware that what they are doing is ille-
gal, thereby preserving the freedom of all parties
concerned. The Creation and Internet bill highlights
the fundamental opposition between two concepts
of the Internet. The European Parliament’s adoption
of Amendment 138 during the discussions on the
Telecoms Package in the autumn has highlighted the
contentions and given MEPs an opportunity to
express their disagreement with the French solution.
The Amendment provides for application of “the
principle that no restriction may be imposed on the
rights and freedoms of end-users, notably in accor-
dance with Article 11 of the Charter of Fundamental
Rights of the European Union on freedom of expres-
sion and information, without a prior ruling by the
judicial authorities, save when public security is
threatened”. The text, presented as a flat refusal of
the French bill, has so far only been adopted by the
Parliament - it still has to go through the Council
and the Commission and, if it is successful, may be
transposed into national law within two years. Nico-
las Sarkozy, the French President, sent a letter to
José Manuel Barroso requesting his “personal under-
taking to have the Amendment set aside”. By way of
reply, the Commission merely recalled that the Euro-
pean procedure for adopting texts made no
allowance for the discretionary withdrawal of an
Amendment adopted by the European Parliament.
Whatever happens, the date for the Senate examin-
ing the bill remains the 29 and 30 October 2008. m

fierce negotiations between the syndicates of pro-
ducers and the television channels which have given
rise to undertakings for each separate channel.
Announced at the beginning of September, these
negotiations have already been completed for a num-
ber of broadcasters. Canal+, for example, was the first
to commit itself to this new collaboration with pro-
ducers, providing for a “modulation of the rights sold
according to programme genre and the percentage of
the production financed by the group” - ‘a la carte’
financing that also takes account - for the first time
ever - of VoD broadcasting and catch-up TV, for
which the rights will now be associated with broad-
casting rights and not with non-linear rights (VoD).
Canal+ is reserving the rights for twelve months
starting from the first television airing, but is offer-
ing to concentrate its investments in “patrimonial”

10
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Aurélie Courtinat
Légipresse

FR - Cinema

Aurélie Courtinat
Légipresse

works and independent audiovisual production. As
the method of calculation now refers to the group
and not the channel, the investments of the
encrypted channel should in the end amount to 3.4%
of its turnover, compared with 4.5% for audiovisual
works and 12% for cinematographic works out of its
total net resources from the previous year under its
last agreement.

France Télévisions has also just signed an agree-
ment with the producers, which refers to a percenta-
ge of its turnover, as before, and not to a specific
amount; this would have posed a threat for the
holding company whose income has already been
reduced as a result of the announcement of the abo-
lition of advertising and whose future is still uncer-
tain. The group has therefore undertaken to invest
an increasing proportion of its turnover over the next

on French Television

On 29 September 2008 the Conseil Supérieur de
l'Audiovisuel (audiovisual requlatory authority -
CSA) published its report on the place occupied by
the cinema in the best television viewing figures.

In its report, the CSA compared the audience
figures for full-length feature films broadcast on
television from 1994 to 2007 and reached the alarm-
ing conclusion that the presence of the cinema on
French television channels is in decline. It noted
that the number of cinematographic works in the
category of the 100 best viewing figures had been
divided by three in the space of 14 years, falling
within the category just 11 times in 2007. The CSA
noted that the French cinema represents 40% of
these films, as required of the channels by law,
whereas the French cinema is more successful in cin-
ema theatres, where it has a 47.8% market share,
and that the vast majority of the other films broad-
cast are of American and non-European origin. Nev-
ertheless, although the decline of the cinema on tel-
evision was flagrant, the CSA noted that their
average audience was stable, as long as they did not
suffer from similar programming on competitor
channels. The CSA put forward a number of expla-
nations for the declining presence of the cinema on
television, including competition from other pro-
gramme genres, among which fiction has had the
most important effect on the programming of cine-
matographic works. One-off or serial fiction is for-

® CSA, 29 September 2008; report on the place occupied by the cinema among the
best television viewing figures, available at:
http://merlin.obs.coe.int/redirect.php?id=11474

FR

four years, starting from 18.5% in 2009 and working
up to 20% in 2012. It should be recalled that some of
France Télévisions’ channels currently exceed the
minimum threshold for investment imposed on
them, already reaching 20%, on the basis of turnover
that is much higher than the figure anticipated
for 2012. In return for these undertakings, the
holding company is reserving an exclusive 18-month
broadcasting window for one-off fiction works and
an exclusive broadcasting window of 36 to 48 months
for series. The agreement also includes catch-up
TV, for which the usual scheme of rights covers
7 days.

TF1 is currently negotiating a relaxation of its
undertakings, and M6 is ensuring that, in the nego-
tiations on its agreement, its obligations take
account of its magazine programmes. m

matted for broadcasting on television and is some-
times so successful as to completely overturn the
previous equilibrium, as in the case of “C.S.I.”,
which recorded the best fiction audience figures for
the year. Fiction is subject to fewer legal constraints
than cinema films, which are subject to weekly or
annual broadcasting restrictions and have to fit into
a media chronology that is now perhaps showing its
limits. Among the possible causes for the decline of
the cinema on television, the CSA also puts forward
the small number of works not previously shown on
tele-vision that are programmed, which was not the
case for audiovisual works, a much less abundant
offer on the part of the channels with the disap-
pearance of slots that used to be reserved for the
cinema, and the increasing segmentation of the
offer of producers who target the various types of
audience in cinema theatres with increasing preci-
sion, whereas television broadcasting aims to be
convergent rather than divergent. Lastly, the CSA
advances the hypothesis of the constraint imposed
by the single advertising break authorised during
the broadcasting of cinematographic works (which
does not exist on the public-sector channels), which
places a burden on the cost of broadcasting, a point
that the current audiovisual reform has promised to
broach. The bottom line of the report is that the cin-
ema has been running out of steam on television for
the past 14 years, to the detriment of the French and
European cinema and currently to the advantage of
American series and major events in sport and poli-
tics. Terrestrially-broadcast digital television per-
haps constitutes a life-raft for the broadcasting of
cinema films on television. m
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GB - Competition Appeal Tribunal Rejects BSkyB
Appeal Against Requirement to Sell Shares in ITV,
but Grants Rival Appeal on Plurality

Tony Prosser
School of Law,
University of Bristol

The UK Competition Commission found earlier
this year that BSkyB’s 17.9% holding in ITV plc
constituted a merger situation and had resulted in a
substantial lessening of competition within the UK
market for all television services, though it was not
unlawful for reducing media plurality. As a result,
the Secretary of State for Business and Enterprise
ordered the shareholding to be reduced to a level
below 7.5% (see IRIS 2008-3: 13). BSkyB appealed to
the Competition Appeal Tribunal, the UK competi-
tion court, which has now rejected its appeal, but
upheld an appeal from a rival bidder on plurality
grounds.

BSkyB had argued that key findings of the Com-
petition Commission were irrational, perverse or
based upon inadequate evidence; it had also not
applied the correct standard of proof in reaching its
decision. It should be noted that merger appeals to
the Tribunal have to be decided not “on the merits”
by assessing whether the decision was right or
wrong, but on principles similar to those used in
judicial review, which permit only a more limited
assessment of the illegality or irrationality of the

® Competition Appeal Tribunal, British Sky Broadcasting plc v The Competition
Commission, [2008] CAT 25, available at:
http://merlin.obs.coe.int/redirect.php?id=11440

GB - Regulator Publishes Options for Future
of Public Service Broadcasting

The Office of Communications (Ofcom), which
regulates most UK broadcasting, is required by the
Communications Act 2003 to review public service
broadcasting at least every five years. It has just pu-
blished the second stage of its current review, based
on detailed evidence from broadcasters and from
stakeholders and the public.

The review found that audiences value the BBC
very highly, but do not favour it becoming the only
provider of public service broadcasting. However,
provision of such broadcasting by commercial broad-
casters will not survive transition to an all-digital
world (from 2012) without new means of support;
the value of commercial licences will fall below the
cost of current public service obligations before
2012, so broadcasters will have an incentive to sur-
render the licences unless further funding is pro-
vided. Although the marketplace will make a grow-
ing contribution, multichannel broadcasters provide
very little programming in the genres under threat;
current affairs, national and regions programming,
challenging UK drama, UK scripted comedy, and UK
drama and factual programming for children. Online

decision. On the key finding by the Commission that
the holding permitted BSkyB to block a special res-
olution proposed by ITV management, the Tribunal
concluded that this was a conclusion which the
Commission was perfectly entitled to reach and
which was not irrational or perverse. In none of the
findings under challenge had BSkyB succeeded in
establishing that they were perverse, irrational,
unsupported by evidence or influenced by irrelevant
considerations.

The Tribunal also heard an appeal by Virgin
Media, whose merger with ITV had been blocked by
the BSkyB shareholding. Virgin argued that the Com-
mission and the Secretary of State had misunder-
stood the relevant statutory provisions relating to
plurality of media ownership in determining that the
BSkyB holding would not affect media plurality, but
only reduce competition in the marketplace. They
had taken into account not just the number of
persons with control of the media, but also “internal
plurality”; the range of information and views made
available by enterprises under common control. The
Virgin argument was upheld by the Tribunal, which
considered that the relevant legal provisions required
that each enterprise had to be treated as wholly
controlled by a single person and that “internal plu-
rality” was not relevant. Thus the Commission had
taken into account irrelevant considerations in
reaching its decision; as a result, the decision was
held to be partly invalid. A further hearing will be
held to determine the appropriate remedy. m

business models remain highly uncertain, especially
in these areas.

The review sets out three possible modes for the
post-switchover world. In the first, the “enhanced
Evolution model”, the main commercial public ser-
vice broadcasters retain some obligations. ITV1 will
have them for UK origination and news, including
that for the devolved nations; Channel 4 for innova-
tion and distinctive public service across platforms
(with additional funding), and Five for UK origina-
tion, in particular children’s programming. The sec-
ond model is the “refined BBC/Channel 4 model”.
These two channels would be the main recipients of
public funding and requlatory assets, whilst the
other channels would lose their public service obli-
gations. The third model, the “refined competitive
funding model”, would be the most appropriate, if
audiences turn rapidly to new platforms and forms of
content. The BBC would remain the cornerstone of
public ser-vice broadcasting provision, but additional
funding would be made available to a wide pool of
providers through competitive bidding. Channel 4
would retain its public service status, but would be
required to bid for any additional funds.

Any future model will require replacement fund-
ing for the provision of news and information for the

12
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devolved nations of Scotland, Wales and Northern
Ireland. To continue the same mix of public and pri-
vate content which exists today, funding of between
GBP 330-420 million will be required, in addition to
the licence fee. This could be found from part of the
licence fee settlement ring-fenced to pay for costs of
digital switchover, from partnerships between the
BBC and commercial broadcasters or the transfer of

® Ofcom, ‘Ofcom’s Second Public Service Broadcasting Review - Phase 2: Preparing
for the Digital Future’, Ofcom, 2008, available at:
http://merlin.obs.coe.int/redirect.php?id=11441

HR - EU MEDIA 2007 Programme

Nives Zvonaric
Agencija za
elektronicke medije,
Novo Cice

By signing the Memorandum of Understanding
between the European Union and the Republic of
Croatia on the participation of Croatia in the Euro-
pean Union MEDIA 2007 program (2007- 2013) on 13
March 2008 and its ratification by the Croatian Par-
liament on 25 April 2008 Croatia became a full mem-
ber of this program. The mentioned Memorandum
and its ratification now provide a legal basis for Croa-

® Act on ratification of the Memorandum of Understanding between European
Union and Republic of Croatia in Union Media 2007 program (2007 - 2013) - Inter-
national agreement number 03/08 is available at:
http://merlin.obs.coe.int/redirect.php?id=9658

HR

IT - Italian Courts Ban Pirate Bay,
but then Lift the Block

Over the past two months the attention of the
media and of Peer-to-Peer users has been focused on
two recent rulings with which two Italian courts first
imposed and subsequently lifted a ban on the popu-
lar Swedish BitTorrent tracker website Pirate Bay.

By its decree of 1 August 2008, the Giudice Per le
Indagini Preliminari (Court for Preliminary Investi-
gations) of Bergamo placed the said website under
preventive seizure (Sequestro preventivo) on the basis
of Article 321 of the Italian Code of Criminal Proce-
dure. This interim measure was adopted in the con-
text of criminal investigations against the owners of
the Swedish website, who were charged with aiding
and abetting, on a profit-making basis, the illegal
sharing of copyrighted material, in violation of Law
no. 633, of 22 April 1941 concerning copyright and
related rights.

In its lengthy list of reasons, the Bergamo Court
for Preliminary Investigations noted that, albeit no
copyrighted files were being hosted on Pirate Bay,
that website provided its users with alphanumerical
codes, known as “torrents”, which allowed them to
retrieve and download specified files from their
respective computers. Since many of the users
exchanging copyrighted works were Italian nation-

BBC Worldwide to Channel 4 or from industry levy
schemes. In the meantime, the cost of some obliga-
tions would be reduced substantially by reducing
ITV1’s minimum requirements for news and non-
news programmes for the nations and regions and
reducing its quotas for out-of-London productions;
Ofcom is consulting on these proposals.

It is important to note that all the possible
models are highly controversial and at this stage
remain proposals; the debate will continue for some
time. m

tian directors, producers, writers and other physical
or legal entities to participate in the audiovisual
activities of the MEDIA 2007 program and the tenders
for financial means which are granted by the Euro-
pean Union to support the production, promotion
and distribution of European audio-visual works.

The MEDIA 2007 program’s objectives are: to
strive for a stronger European audiovisual sector,
reflecting and respecting Europe’s cultural identity
and heritage; to increase the circulation of European
audiovisual works inside and outside the European
Union; to strengthen the competitiveness of the
European audiovisual sector by facilitating access
to financing and promoting the use of digital
technologies. m

als, the Italian Court deemed that it had jurisdiction
over the case.

The Court further observed that the site’s will-
ingness to facilitate illegal file sharing was apparent
inter alia from the name of the website (www.thepi-
ratebay.org), which constitutes an express reference
to online piracy. That activity, moreover, was found
to be conducted on a profit-making basis, as the
inclusion on the website of advertising banners gene-
rated a revenue estimated at “million of dollars”.

The Bergamo Court, therefore, held that the said
website constituted either the corpus delicti or “a com-
modity pertaining to” the violation of copyright laws
insofar as it made illegal file sharing possible. Since the
operation of the website could, under the terms of
Article 321 of the Italian Code of Criminal Procedure,
“worsen or extend in time the consequences” of the
said criminal offence, the Court placed it under pre-
ventive seizure, thereby enjoining Internet Service
Providers (ISPs) established in the Italian territory
from granting their users access to www.thepirate-
bay.org, its aliases and its respective static IP address.

The Pirate Bay’s lawyers Giovanni Battista Gallus
and Francesco Micozzi promptly challenged the
seizure decree. By its order of 24 September the
Court of Bergamo, sitting as an appeal instance,
quashed the decree by the Court for Preliminary
Investigations, thus lifting the ban on Italian ISPs.
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The grounds of the decision, however, make it
apparent that the earlier decision was not reversed
because of a lack of jurisdiction on the part of the
Italian courts or due to insufficient evidence linking
the website to the alleged illegal file sharing. The
reasoning of the decision lifting the ban, instead,
focused on the legal notion of “preventive seizure”,
under Article 321 of the Italian Code of Criminal
Procedure, as a measure which is real in nature and
has erga omnes effects, insofar as the commodity
concerned becomes unavailable to everybody.

The decree adopted by the Court for Preliminary
Investigations, conversely, constituted a sui generis

Amedeo Arena
University of Naples
School of Law

o Tribunale di Bergamo, Sezione del Giudice per le Indagini Preliminari e della
Udienza preliminare, Decreto 1 agosto 2008 (Court of Bergamo, Court for Prelimi-
nary Investigations and Pretrial Hearing, Decree of 1 August 2008), available at:
http://merlin.obs.coe.int/redirect.php?id=11435

® Tribunale di Bergamo, Sezione penale del dibattimento in funzione di giudice del
riesame, Ordinanza 24 Settembre 2008 (Court of Bergamo, Criminal division act-
ing as an appeal instance against interim measures, Order of 24 September 2008),
available at:

http://merlin.obs.coe.int/redirect.php?id=11436

IT

IT - Government Approves the Final Transition
to Digital Terrestrial Broadcasting

The Italian Parliament converted the decreto-
legge (draft law) n. 59/2008 into Act 101/2008,
embodying urgent provisions for the fulfillment of
European Community obligations.

Recently, on 10 September 2008, the Italian Min-
istry of Economic Development, according to the pro-
visions of article 8 novies, paragraph V of the men-
tioned draft law n. 59/2008, signed a Ministerial Act,
which contains the timetable for analogue switch-
off. In fact, the measure - in order to pursue com-
plete digitisation by 31 December 2012, as required
by Italian Law n. 222/2007 - sets a plan for a
gradual transition to digital broadcasting. The

Valentina Moscon
PhD candidate
Department of Legal
Sciences

University of Trento

® Decreto Ministeriale 10 settembre 2008, contentente il calendario della transi-
zione definitiva alla trasmissione digitale terrestre (Ministerial Decree of 10 Septem-
ber 2008) available at:

http://merlin.obs.coe.int/redirect.php?id=11446

® Legge 22 Novembre 2007, numero 222: Conversione in legge, con modificazioni,
del decreto-legge 1° ottobre 2007, n. 159, recante interventi urgenti in materia eco-
nomico-finanziaria, per lo sviluppo e I’equita’ sociale” (Act of 22 November 2007
number 222 article 1, paragraph 325 - 343), available at:
http://merlin.obs.coe.int/redirect.php?id=11447

® Comunicato Stampa del Ministero dello Sviluppo Economico pubblicato il 10
Settembre 2008: “TV digitale - Romani: per il 70% italiani switch off anticipato al
2010” (Press Release of Ministry of Economic Developement of 10 September 2008),
available at:

http://merlin.obs.coe.int/redirect.php?id=11448

IT

LV - Supreme Court Senate Discusses
the Definition of Relevant Market for Films

On 10 April 2008 Latvijas Republikas Augstdkds
tiesas Sendata Administrativo lietu departaments (the

personal injunction, as it required specific addressees
having no responsibility in the offence (i.e. the ISPs) to
prevent their users from accessing the website. Article
321 therefore, could not serve as a legal basis for the
contested decision. Since, in the context of a criminal
procedure, interim measures have to be expressly laid
out in legislation, the impugned decree was invalid.

Finally, it is worth mentioning that, for reasons
yet to be clarified, the users who attempted to
access the Pirate Bay whilst the ban was in force
were redirected by their respective ISPs, instead of
to a warning webpage by the Italian authorities, to
a website run by FIMI, an association of Italian
record labels. This caused considerable dismay
among those users, who feared that the Italian
majors might have logged their IP addresses for the
purpose of prospective legal action. Relying on the
outcome of the recent Peppermint case, whereby
such a conduct on the part of record labels was
clearly outlawed, the consumers’ association Altro-
consumo filed a complaint with the Italian Author-
ity for the Protection of Personal Data. m

Autorita per la Garanzia nelle Comunicazioni (Italian
communications authority - AGCOM) also approved
the project unanimously.

The process will take place across 16 regions
between 2009 and 2012. Sixteen technical areas have
been identified following a thorough technical
analysis conducted by the Comitato Nazionale Italia
Digitale (National Italian Digital Committee). In
order to ensure an efficient use of the frequency
resources and the continuity of receiving programs,
the technical areas do not always coincide with
administrative regions.

The provision establishes a gradual and progressi-
ve transition to DTT starting from the second half of
2009 until the second semester of 2012. Neverthe-
less, the switchover pilots which are currently under-
way in Sardinia and the Aoste Valley will be com-
pleted in early 2009, as originally planned. Four
regions will switch-off analogue services in 2009
including Lazio, Campania, Trentino Alto-Adige and
Piemonte. The process will end in the regions of
Sicily and Calabria. It is expected that by 2010 70%
of the population will have completed digital
switchover.

Finally, the Italian ministry has stressed that the
process has social repercussions and has therefore
suggested providing contributions to aid disadvan-
taged people. m

Administrative Department of the Supreme Court
Senate of Latvia) adopted an interesting judgment
regarding the definition of relevant market for films.
The judgment may contribute to careful application
of competition law to the audio-visual sector.
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The judgment was adopted in a dispute between
a film distributor SIA Rimaida and the Competition
Council of Latvia. The Competition Council had
recognised in its decision that Rimaida holds a domi-
nant position with respect to the retail market of
renting and selling VHS and DVD format records of
the film Terminator 3: Rise of the Machines. Moreover,
the Competition Council found that Rimaida had
abused its dominant position by applying unfair sell-
ing prices. Rimaida appealed the said decision, and,
although the first instance court rejected the appeal,
the second instance court upheld the claim and
revoked the decision of the Competition Council. The
judgment of the second instance was appealed, too,
thus the case was reviewed by the Supreme Court
Senate as the third and final instance.

The second instance court held that the Compe-
tition Council had defined the relevant market too
narrowly, i.e., the court disagreed that a single film
might constitute a separate relevant market. The
court indicated that a film of certain genre may be
substituted by other films of the same genre. Also,
the specific film Terminator 3 could have been avail-
able for viewing also in cinema, not only by renting
or purchasing a DVD or VHS record. Thus, the second
instance court considered that the relevant market in
the case should be the market of audio-visual pro-
ducts in total. In such a broadly defined market the
market share of Rimaida was no more than 10 %, so
it could not be considered as being in a dominant
position.

The Supreme Court Senate rejected the findings
of the second instance court and revoked its judg-
ment. The Senate agreed with the Competition Coun-
cil that a single film may constitute a relevant mar-
ket for the purposes of the competition law. In
particular, the Senate indicated that a new film,

® Decision of Latvijas Republikas Augst k s tiesas Sen ta Administrat vo lietu depar-
taments (the Administrative Department of the Supreme Court Senate of Latvia),
10 April 2008, published on the official newspaper Latvijas Véstnesis, appendix
Jurista Vards of 2 September 2008.

v

LV - Regulations on the Introduction
of Digital Television in Latvia Finally Adopted

On 2 September 2008 the Cabinet of Ministers of
Latvia finally adopted the long awaited regulations
on the introduction of digital broadcasting in Latvia.
The authorisation to the Cabinet of Ministers to
adopt such regulations was provided in 2002 by
respective amendments to the Radio and Television
Law (31 October 2002). However, it took almost six
years and several changes of government to agree on
the respective regulations.

The new regulations refer only to the digital ter-
restrial broadcasting of television programmes, and
do not requlate radio broadcasting or digital broad-

especially a new blockbuster, cannot be substituted
with other films of the same genre. The Senate men-
tioned the example of Harry Potter films: when a
new Harry Potter movie sequel comes out, the au-
dience wants to see exactly this movie, not some
other film of the same genre, such as any of the pre-
vious Harry Potter movies. The Senate also referred
to the case law of the European Court of Justice,
which in its judgment in case 298/83 Comité des
industries cinématographiques des Communautés
européennes (CICCE) v Commission of the European
Communities had recognised that abuse of dominant
position is possible with respect to individual films.

In addition, the Senate also rejected the opinion
of the second instance court that the film Termina-
tor 3 could have been available for viewing in cinema
and thus the market should be broader. The Senate
pointed out that the distribution of films in cinema
or in any other way (rental, pay television, free to air
television, etc.) constitute separate relevant mar-
kets. These types of distribution are not substi-
tutable either from the demand side (different expe-
rience) or the supply side (different economic value
of goods). By reaching this conclusion the Senate
referred to the decision of the European Commission
of 13 October 2000 declaring a concentration to be
compatible with the common market (Case No
IV/M.2050 - 3* VIVENDI / CANAL+ / SEAGRAM).

The case will have to be reviewed once again in
the second instance court, for which the findings of
the Senate will be binding. The case reflects a posi-
tive development in the Latvian courts, namely, that
the courts try to adopt a broader view when apply-
ing laws, which are largely influenced by the Euro-
pean Community law, the competition law being a
prime example. In this case, the Senate tried to
adopt an interpretation, which would be consistent
with the approach of the European Court of Justice
and the European Commission. It remains to be seen
if and how far the lower instance courts will follow
this trend. m

casting in formats other than terrestrial. Also the
regulations are relevant only to the transmission part
of broadcasting, and do not provide any rules on con-
tent provision or programme packaging. The regula-
tions specify the technical parameters of digital
broadcasting (DVB-T and DVB-H technologies to be
used, as well as MPEG-2, MPEG-4 or other compres-
sion technologies) and provide rules on how the
providers of digital broadcasting will be selected.
The provider of digital broadcasting will have to
be an electronic communications merchant (as
defined by the Electronic Communications Law of
Latvia) selected in a tender organised by the Ministry
of Transport, running until 15 November 2008. The
requlations do not specify the type of tender (open
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or closed tender, a negotiations procedure, etc.),
thus it should be chosen by the Ministry of Trans-
port. The regulations only note that the tenderers
must be assessed, taking into account their previous
experience, offered terms for the implementation of
digital television, plans of geographical availability,
number of users, and measures for providing infor-
mation to the public. The selected provider of digital
broadcasting will have to implement digital televi-
sion and carry out a complete transfer to digital
broadcasting by 1 December 2011. The provider has
to ensure that public and commercial broadcasters
have an opportunity to broadcast their programmes
in digital formats in accordance with their broad-

Ieva

Sorainen Law
Office, Riga

e Kartiba, kada tiek ieviesta elektronisko sabiedribas sazinas IidzekJu veidoto
programmu apraide ciparformata (Regulations No.714 of the Cabinet of Ministers
as of 2 September 2008), available at:
http://merlin.obs.coe.int/redirect.php?id=11431

v

MT - Broadcasting Authority’s Interpretation
of the 20-Minute per Clock Hour of Advertising Rule:
The Position of Short Programmes

The Authority has clarified that paragraph 13 of
the Third Schedule to the Broadcasting Act applies to
programmes and not to broadcasts aired during a
given clock hour. Paragraph 13 provides that a period

Kevin Aquilina
Broadcasting
Authority, Malta

o Circular 38/08, “Broadcasting Authority’s Interpretation of the 20-Minute per
Clock Hour of Advertising Rule: The Position of Short Programmes”, 19 September
2008, available at:

http://merlin.obs.coe.int/redirect.php?id=11438

MT - Broadcasting Authority Interpretation
of the Surreptitious Advertising and Separation Rules

Following a consultation exercise carried out in
summer 2008, the Broadcasting Authority has clari-
fied the rules on surreptitious advertising and sepa-
ration contained respectively in paragraphs 4 and 9
of the Third Schedule of the Broadcasting Act. These
rules read as follows: “4. Advertising and tele-
shopping shall be readily distinguishable as such and
kept quite separate from the other parts of the pro-
gramme service by optical or acoustic means...” and
“9. Surreptitious advertising shall be prohibited.”

The clarifications state that when a person is
invited during an informative slot on a radio or televi-

Kevin Aquilina
Broadcasting
Authority, Malta

® Interpretazzjoni ta’ I-Artikli 4 u 9 tat-Tielet Skeda ta’ I-Att dwar ix-Xandir dwar:
Nugqas ta’ Separazzjoni u Reklamar b’Habi (Interpretation of Articles 4 and 9 of
the Third Schedule to the Broadcasting Act: Lack of Separation and Surreptitious
Advertising), available at:

http://merlin.obs.coe.int/redirect.php?id=11439

MT

casting permits and pursuant to mutual agreements
with the provider.

The National Radio and Television Council will
have to name certain television programmes, which
must be provided in digital format free of charge. The
broadcasting permits for digital broadcasting will be
issued by the National Radio and Television Council,
as it has been done so far. It may be decided that the
existing broadcasting permits will remain in force,
the requlations provide that the National Radio and
Television Council must re-register the permits and
amend, if necessary.

It is clear that it will be crucial to select an appro-
priate provider of digital broadcasting in order to
ensure successful transfer. The regulations provide,
however, that during the transition period terrestrial
broadcasting will be continued in analogue format. The
regulations came into force on 27 September 2008. m

of 20 minutes has to elapse between each successive
advertising break within a programme which is inter-
rupted by advertising and teleshopping spots. The
Authority has held that in the case of programmes
which are of less than 20 minutes in duration (“short
programmes”), it is permissible to have adverts at the
beginning and/or at the end of the short pro-
grammes, even if 20 minutes have not elapsed
between one advertising break and another. How-
ever, in such short programmes, it is not permissible
to have adverts within the short programmes. In
other words, such short programmes cannot be inter-
rupted by adverts. m

sion programme, that person cannot be associated
with the entity which sponsors that same programme
or a slot within that programme or which advertises
in that programme. Moreover, a programme presenter
may not participate in an advertisement which pro-
motes a product or service of the same genre dis-
cussed during the informative part of the pro-
gramme. Furthermore, the programme’s set used
during the information slot cannot be the same set
used during the advertisement. In addition, the
product or service which is advertised immediately
following the conclusion of an information slot and
within the first batch of adverts cannot be the same
product or service referred to in the information slot.
In its interpretation, the Authority is of the view
that during the advertisements it is prohibited to
refer to the products or services mentioned during
the information slot. Finally, it is not permissible in
the information slot to mention products or services
referred to in the adverts which follow that slot. m
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RO - The Election Campaign in the Electronic Media

On 30 November 2008, elections to the Chamber
of Deputies and the Senate will be taking place in
Romania. In view of this, the Consiliul National al
Audiovizualului din Romdnia (Romanian National
Audiovisual Council - CNA) adopted on 30 September
2008 Decision No. 792, which in addition to the
existing legal rules (Electoral Law No. 35) and CNA
regulations, lays down a number of “new principles
and rules for the conduct of the election campaign by
means of audiovisual programmes”.

For the first time, the “candidati” (candidates)
and the “competitori electorali” (election campaign
participants) will have to pay for taking part in the
private broadcasters’ programmes during the election
campaign. The rates laid down by the private broad-
casters apply to all candidates in equal measure
(section 38 of Electoral Law No. 35). The rules pro-
vide for the candidates and election campaign
participants to participate in the Romanian public
service broadcasters’ programmes free of charge.

Private stations wishing to broadcast election
announcements and programmes during the cam-
paign must notify the CNA of this in writing by 10
October 2008 at the latest (paragraph 5). Those
involved in the election can then apply to the broad-
casters for broadcasting time in the same proportion
as that to which they are entitled under the Electoral
Law with regard to the public service broadcasters’
programmes (section 6). On the basis of the applica-
tions, the broadcasters will then adapt their pro-

Mariana Stoican

® Decizia Nr. 792 din 30 septembrie 2008 privind principii si reguli de desfdsurare
a campaniei electorale pentru alegerea Camerei Deputatilor si a Senatului, prin
intermediul serviciilor de programe audiovizuale (CNA regulations: a number of
“new principles and rules for the conduct of the electi ign by r of
audiovisual programmes”), available at:
http://merlin.obs.coe.int/redirect.php?id=11428

PYig

® Legea Nr. 35 din 13 martie 2008 cu modificdrile si completdrile ulterioare (Elec-
toral Law No. 35 of 13 March 2008), published in Monitorul Oficial, Partea I Nr. 196
din 13/03/2008, available at:

http://merlin.obs.coe.int/redirect.php?id=11429

RO

RS - Changes in Media Legislation Announced

Following the parliamentary elections in May 2008
and the forming of a new Government in July 2008,
consisting of the broad pro-Europe coalition and the
coalition gathered around the Socialist Party, political
changes are slowly starting to reflect on media requ-
lation in Serbia. The new Government, as a starting
point, focused on issues that were heavily criticised in
the preceding period - the privatisation of local media
owned by local authorities, the concentration of
ownership of media and the position of independent
requlators and public service broadcasters.

Judging from the recent announcements of the
Ministry of Culture, the laws which undermined the
process of the privatisation of media outlets, thus

gramme schedule for the duration of the campaign
and inform the CNA of the changes made (section 7).
CNA Decision No. 792 only provides for two types of
programme: emisiuni electorale de promovare (election
campaign broadcasts for advertising purposes, para-
graph 8a) and emisiuni electorale de dezbatere
(broadcasts of election debates). Journalists, politi-
cal commentators and other guests can take part in
these programmes in addition to the candidates and
campaign participants. Paragraph 9(2) prohibits the
use of national symbols for advertising purposes in
parts of programmes associated with the election
campaign. Candidates and campaign participants are
also banned from working as broadcast producers,
programme makers or presenters during the cam-
paign (paragraph 9(3)). Candidates holding public
office may appear in other programmes in addition to
the broadcasts described in paragraph 8 but only if
their appearances are strictly linked to their present
office (paragraph 10).

Inter alia, broadcasters must ensure that human
dignity is respected during election programmes,
that there is no incitement to discrimination on the
grounds of race, religion, nationality, gender or sex-
ual orientation and that no unproven criminal alle-
gations are made against other candidates (para-
graph 12). The programme makers and presenters
are, for their part, required to be impartial (para-
graph 13). If the candidates and election participants
believe that their rights and legitimate interests
have been violated in the television and radio pro-
grammes, paragraph 17 of the CNA Decision refers to
the rules relating to the right of reply contained in
the Audiovisual Code (Articles 52(1) and 60(1)).

According to paragraph 19 of CNA Decision No.
792, broadcasters are obliged to record all programme
contributions associated with the election campaign
and make them available to the CNA on request for
up to 30 days after the announcement of the election
results. A breach of this provision will be punished
under Audiovisual Law No. 504/2002 and sections 50
and 51 of Electoral Law No. 35/2008. m

leaving some of the media under direct ownership
control of the local authorities, shall be amended
and the process of privatisation shall be back on
track.

A draft law which shall deal with the issue of the
concentration of media ownership, introducing effec-
tive limitations thereto, shall be presented rather
soon, and the alterations to the 2002 Broadcasting
Act made in 2007, through which most of the safe-
guards of the independence of the Serbian Broad-
casting Agency (SBA) were removed, shall be
reversed so as to reinstate the SBA as an indepen-
dent authority.

As for the public service broadcaster RTS, the
Ministry of Culture explained that, due to the requi-
rements of improvement of broadcasting technology,
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the transmitting department shall be removed from
the RTS into a separate legal entity which should
enable all licensed content broadcasters to, without
discrimination, use its technical facilities to air their
programs. This change is also necessary because the
reconstruction of the transmitting equipment,
almost totally destroyed during the air strikes in
1999, puts a heavy financial burden on the public
service broadcaster, which is financed mostly by

SE - Court of First Instance Holds
Collecting Society Responsible
for Anti-Competitive Behaviour

Helene H. Miksche
Bird & Bird Stockholm

ALIS, a Swedish collecting society, filed two
lawsuits against the Mediearkivet (Media Archive)
alleging that it was in breach of the Act on Copy-
right in Literary and Artistic Works when using arti-
cles not paid for. The Media Archive administrates an
internet-based information database, where it sells
subscriptions which enable the user to search among
and use the articles available. The Media Archive
responded by claiming that ALIS's agreements with
the rightsholders were a restraint of trade, according
to Section 7 of the Swedish Competition Act, as
well as of Article 8183 of the EC Treaty. On the 26
of August 2008, the Stockholm District Court
announced its judgment, holding ALIS responsible
for anti-competitive behaviour.

The court initially stated that Article 8183 of the
EC treaty is applicable in parallel with the Competi-
tion Act, because the co-trading effect criterion is
met. The Court considered that collecting societies
do not per se breach the probation against anti-com-
petitive agreements. The Court however stated that
collecting societies are not immune, in the sense
that there is a risk that they enter into agreements
that are considered to be a restraint of trade, accord-
ing to Article 8181 of the EC Treaty and Section 6 of
the Competition Act. Nor are they protected by some
kind of legal exception.

The court found that the burden of proof for a
restraint of trade rested on the Media Archive. After
a detailed review of the EC legislation, the Court

® Stockholm District Court decision, 26 August 2008, in cases no. FT 27829-06 and

FT 2875-06
sV

SK - Bill on Audiovisual Fund

The Slovak Ministry of Culture has submitted a
draft of the new Act on Audiovisual Fund to the
National Council of the Slovak Republic in August
2008. The draft passed the first reading in Septem-
ber 2008.

licence fee. The state is limited in its possibilities to
provide direct financial aid to the RTS because of
concerns about its editorial independence. Such con-
cerns would not exist if the RTS transmitting depart-
ment would be spin-off into a separate company
under direct state ownership.

Most of the announced changes shall happen,
according to the Ministry of Culture, by the end of
this year. m

nevertheless declared that it was unreasonable for
the Media Archive to have to present an extensive
market analysis for their claim to be successful. The
court chose to apply a step-by-step analysis, where
the demand of proof was adjusted to the disputed
question of restraint of trade.

The existence of a larger negotiating party on
the vendor's side could generally reduce the trans-
action costs. However, since ALIS does not in an
explicit way declare whom they represent and this is
only made available upon request, the efficiency
gained from the agreements becomes negligible.
ALIS’s activities are built on a business model
whereby negotiations are held with every single
commercial buyer, concerning each piece of work.
They do not offer licences where the conditions are
transparent and clear. Nor do they provide their cus-
tomers with a package deal in the shape of an
extended collective licence. Furthermore, as ALIS
enjoys exclusive rights to the rights administered,
the organisation holds a monopoly on these rights.
There was also evidence pointing towards monopoly
pricing.

In conclusion, the Court rejected ALIS's claim for
compensation in the two cases. It cited that the
organization lacked standing, as the rights-holders’
association agreements with ALIS were invalid
because of illegality, according to Section 6 of the
Competition Act and Article 8181 of the EC treaty.
The Court referred to another case pending before it,
where a more detailed decision is expected on what
parts of ALIS's business are in breach of Competition
law.

The Stockholm District Court’s decision was
appealed on 16 September 2008 by ALIS to the Svea
Court of Appeals. m

It refers to and is fully compatible with the Act
No. 343/2007 Coll. - Audiovisual Act that became
effective on 1 January 2008 and, among other
things, it defines Slovak audiovisual works, intro-
duces new obligations (e.g. record keeping) in the
audiovisual sector and redefines the activities of
the Slovak Film Institute.
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The draft is also compatible with other Slovak
Acts concerned (Act No. 308/2000 Coll. on Broad-
casting and Retransmission and the Act. No.
618/2003 Coll. Copyright Act). At the same time it
also reacts to an appeal of the European Council
Fund, Eurimages, of which the Slovak Republic has
been member since 1996, to the EU member states,
to secure and improve their supporting systems for
audiovisual productions.

On the basis of this Act, the Audiovisual Fund
shall be created with the status of a public institu-
tion and start its activities in 2009. The Act counts
two independent institutions - the Audiovisual
Fund and the Slovak Film Institute as an organiza-
tion within the founder’s competence of the Min-
istry of Culture that keeps the archive of the Slovak
audiovisual works.

The main reason for this Act is the long term
absence of a quantitative stable financial resource
assigned exclusively for the support and the de-
velopment of the Slovak audiovisual culture.
Currently, the audiovisual culture does not have any
state guaranteed and supported institutions orien-
tated only on production and distribution of the
Slovak audiovisual works as well as any sufficient
primary recourses from the state budget.

The state support of audiovisual production is
provided by a grant system of the Ministry of Cul-
ture called AudioVizia and covers at present ca.
15 % of the required expenses.

® Vliadny navrh zékona o Audiovizudlnom fonde a o zmene a doplneni niektorych
zakonov (Bill on Audiovisual Fund), available at:
http://merlin.obs.coe.int/redirect.php?id=11478

SK

TR - Changes Planned in Foreign
Participationin Turkish Radio
and Television Corporations

Turkish private radio and television organisa-
tions are requlated by the Law on the Establish-
ment of Radio and Television Enterprises and Their
Broadcasts (Law No. 3984 of 20 April 1994). Accord-
ing to this Law, radio and television broadcast per-
mits and licences shall only be granted to corpora-
tions which are established in Turkey according to
the Turkish Commercial Code, for the purpose of
radio and television broadcasting, communication,
education and culture. Such a corporation’s shares
must be registe-red and no preferred shares may be
issued. A single corporation may establish only one
radio and television enterprise.

Foreign investors may acquire shares in Turkish
radio and television corporations, provided that the
share of foreign capital in one private radio or tel-

The conception of the Act is based on the
following principles:

- the creation of the Audiovisual Fund as a main
financial recourse aimed exclusively at supporting
the Slovak audiovisual culture and industry;

- securing the independence and professionalism of
decision-making in the form of public institutions;

- defining stable financial resources based on a
fund of contributions of those who perform their
business activities also by using contents of audio-
visual works;

- determining goals of supporting activities and
transparent rules for using its recourses

- determining mechanisms of control.

The scope of activities of the fund includes
besides supporting, strategic and planning activi-
ties in the audiovisual culture and industry in the
Slovak Republic also granting the co-production
statute according to the European Convention on
cinematographic co-production.

The Slovak Audiovisual Fund enables three diffe-
rent forms of film support - grants, loans, awards or
loan guarantees. The successful applicants should
receive the money under predetermined and agreed
conditions and for a time period longer than one
year. The applications shall be considered by several
independent professional commissions.

According to the introduced draft of the Act on
Audiovisual Fund, the Audiovisual Fund should be
financed from the state budget and contributions of
users of the audiovisual works. However, the several
concerned Slovak institutions (Institute for Media,
Literary Fund and the Slovak Film and Television
Academy) expressed their objections to financing
the Audiovisual Fund this way. m

evision corporation does not exceed 25 % of the
paid in capital. A real or legal person of foreign
nationa-lity holding shares in a certain radio or tel-
evision corporation may not become a shareholder
in another private radio or television corporation.

The restrictions regarding foreign investments
in Turkish radio and television corporations have
been criticised in recent years. Recently, a plan to
relax these restrictions has been announced in
Turkey’s Draft National Program expected to be
issued in 2008. The National Program is a document
which spells out Turkey’s plans on how national law
shall be harmonised with EC law.

According to a draft law which has not yet been
sent to the Parliament, the cap of 25 % on foreign
investments will be increased to 50 %. As a result,
foreign participation in a Turkish radio and televi-
sion corporation shall be possible up to 50 % of the
paid in capital. Furthermore, foreign shareholders
shall be allowed to participate in a maximum of two

IRIS 2008 - 10
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private radio and television corporations. However,
the share of the same foreign person may not
exceed 25 % of the paid in capital in the second pri-
vate radio and television corporation. Foreign per-
sons will not be allowed to participate in radio and
television enterprises conducting local or regional
broadcasting.

The situation of indirect ownership of shares has
been a contentious issue under the current law. The
draft law provides no clear restrictions on the per-
centage of foreign investment which may be
acquired in companies holding shares of Turkish
radio and television corporations. However, in case
of foreign indirect ownership, it shall be required

that the president, vice president and the majority
of members of the board of directors and the general
manager of the Turkish broadcasting corporation
will be Turkish citizens and that the majority of
votes to be used at the shareholders meeting will be
held by Turkish national or legal persons.

The draft law also provides that restrictions on
foreign investment shall not be applicable to EU
citizens and companies established in the EU upon
Turkey's full membership.

Once the draft law is sent to the Parliament, it
shall be discussed by the Parliament’s Justice Com-
mission and, therefore, further changes may be
expected before it is finalised. m
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